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10 THE

Bood'or RidaN 7o

SIR,

PRESUME to lay before Your

Majefty the Hiftory of a Period,
which, if the abilities of the Writer
were equal to the digaity of the Sub-
je&, would not be unworthy the
attention of a Monarch, who is no
lefs a Judge than a Patron of Literary
Merit.

HisTory claims it as her preroga-
tive to offer inftruftion to Kings,
as well as to their people. What
refleCtions the Reign of the Emperor

g CHARLES
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Cuaries V. may fuggeft to Your
Majefty, it becomes not me to con-
jeGure. But your Subjefts cannot
obferve the various calamities, which
that Monarch’s ambition to be diftin-
guifhed as a Conqueror, brought upon
his dominions, without recollecting
the felicity of their own times, and
' looking up with gratitude to their
Sovereign, who, during the fervour
of youth, and amidft the career of
victory, poflefled fuch felf-command,
and maturity of judgment, as to fet
bounds to his own triumphs, and
prefer the bleflings of peace to the
fplendour of military glory.

PosTerIiTY Will not only celebrate
 the Wifdom of Your Majefty’s choice,
but will enumerate the many Virtues;
which render Your Reign confpicuous
for a facred regard to all the duties

3 incumbent
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incumbent on the Sovereign of a Free

People.

It is our happinefs to feel the influ-
ence of thefe Virtues; and to live
under the dominion of a Prince, who
delights more in promoting the Pub-
lick Welfare, than in receiving the

juft Praife of his royal beneficence,
I am,
SIR,
YOUR MAJESTY’s

Moft faithful Subjeét,

And moft dutiful Servant,

WILLIAM ROBERTSON:
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P R . E.F A C E

O period in the hiftory of one’s own

country can be confidered as alto-
gether uninterefting. Such tranfaltions as
tend to illuftrate the progrefs of its confti-
tution, laws, or manners, merit the utmoft
attention. Even remote and minute events
atre obje@s of a curiofity, which, being na-
tural to the human mind, the gratification of
it is attended with pleafure.

BuT, with refpe& to the hiftory of foreign
States, we muft fet other bounds to our
defire of information. The univerfal pro-
grefs of {cience, during the twolaft centuries,
the art of printing, and other obvious caufes,
have filled Europe with foch a multiplicity
of hiftories, and with fuch vaft colletions
of hiftorical materials, that the term of hu-
man life is too fhort for the ftudy or even
the perufal of them. It is neceffary, then,
not only for thofe who are called to conduét

the
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the affairs of nations, but for fuch as inquité
and reafon concerning them, to remain fatis=
fied with a general knowledge of diftant
events, and to confine their ftudy of Hiftory
in detail chiefly to that period, in which the
feveral States of Europe having become inti~
mately connected, the operations of one
power are fo felt by all, as to influence their
councils, and to regulate their meafures.

SomEe boundary, then, ought to be ﬁ:ic:i
in order to feparate thefe periods. An w=ra
fhould be pointed out, prior to which, each
country, little conne&ed with thofe around
it, may trace its own hiftory apart; after
which, the tranfaCtions of every confiderable
nation in Europe become intercfting and
inftru@ive to all.  With_ this intention I
undertook to write the hiftory of the Em-
peror CHARLEs V. It was during Ius ad-
miniftration that the powers of Europe were
formed inte one great. pohtlcal fyftem, in
which each took a fiation, wherein it has
fince remained with lefs variation, than could
have been expedted after the fhocks occa-
fioned by fo many internal revolutions, and

fo
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fo many foreign wars. 'The great events
which happened then have not hitherto fpent
their force. The political principles and
maxims, then eftablithed, fill continve to
operate. The ideas concerning the balance
of power, then introduced or rendered general,
ftill influence the councils of nations.

THE age of CHARLES V. may therefore
be confidered as the period at which the
political flate of Europe began to afflume a
new form. I have endeavoured to render
my account of it, an introdullion to the
hiftory of Europe fubfequent to his reign.
While his numerous Biographers defcribe his
perfonal qualities and a&ions; while the
hiftorians of different countries relate occur-
rences the confequences of which were local
or tranfient, it hath been my purpofe to
record only thole great tranfadions in his
reign, the effe@s of which were univerfal,
, or continue to be permanent.

As my readers could derive little inftruc-
tion from fuch a hiftory of the reign of
CuarLEs V. ‘without fome information con-

cerning
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PREFACE

cerning the ftate of Europe previous to the
fixtecenth century, my defire of fupplying
this has produced a preliminary volume, in
which' I have attempted to point out and
explain the great caufes and events, to whofe
operation all the improvements in the poli~
tical ftate of Europe, from the fubverfion of
the Roman Empire to the beginning of the
fixteenth century, muft be afcribed. I have
exhibited a view of the progrefs of fociety
in Europe, not only with refpe& to interior
governments, laws, and manners, but with re=-
fpe& to the command of the national force
requifite in foreign operations; and I have
deferibed the political conflitution of the prin=
cipal flates in Europe at the time when
Charles V. began his reign.

1x this part of my work I have been led
into feveral critical difquifitions, which be-
long more properly to the province of the
lawyer or antiquary, than to that of. the
hiftorian. Thefe I have placed at the end of
the firft volume, under the title of Proofs
and Illufirations. Many of my readers will,
probably, give little attention to fuch re=
2 fearches,
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fearches. To fome they may, perhaps, ap-
pear the moft curious and interefting part of
the work. I have carefully pointed out the
fources from which I have derived informa-
tion, and have cited the writers on whofe
authority I rely with a minute exadnefs,
which might appear to border upon oftenta-
tion, if it were poffible to be vain of having
read books, many of which nothing but the
duty of examining with accuracy whatever
I]aid before the Publick, would have induced
me to open. As my inquiries conduéted me
often into paths which were obfcure or little
frequented, fuch conftant recourfe to the
authors who have been my guides, was not
only neceflary for authenticating the fa&s
which are the foundations of my reafonings,
but may be ufeful in pointing out the way
to fuch as fhall hereafter hold the f{ame
courfe, and in enabling them to carry on
their refearches with greater facility and
{uccefs.

EvEery intelligent reader will obferve one
omiffion in my work, the reafon of which
it i8 neceflary to explain. 1 have given no
account of the conquefts of Mexico and

Peru,

®il
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Peru, or of the eftablithment of the Spanifh
colonies in the continent and iflands of
America. The hiflory of thefe events I ori~
ginally intended to have related at confider-
able length. But upon a nearer and more
attentive confideration of this part of my
plan, I found that the difcovery of the new
world ; the ftate of fociety among its ancient
inhabitants ; their chara&er, manners, and
arts; the genius of the European fettlements
in its various provinces, together with the
influence of thefe upon the fyftems of policy
or commerce in Europe, were fubje&ts fo
fplendid and important, that a fuperficial
view of them could afford little fatisfaction ;
to treat of them as extenfively as they me-
rited, muft produce an epifode, difpropor-
tionate to the principal work. T have there-
fore referved thefe for a feparate hiftory ;
which, if the performance now offered to the
Publick fhall receive its approbation, Ipre-
pole to undertake.

THOUGH, by omitting fuch confiderable
but detached articles in the reign of Charles V.
I have circumferibed my narration within
more narrow limits, 1 am yet perfnaded,

from
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from this view of the intention and nature
of the work which I thought it neceffary to
lay before my readers, that the plan muft
ftill appear to them too extenfive, and the
undertaking too arduous. I have often felt
them to be fo. But my convition of the
utility of fuch a hiftory prompted me to
perfevere. 'With what fuccefs I have exe-
cuted it, the Publick muft now judge. I wait,
in folicitude, for its decifion; to which I
fhall fubmit with a refpeéful filence.

v



DIRECTIONS to the BINDER.

Place the Head of the Author before the Title
Vol. 1.

The Head of Charles V. before the Title Vol. II,

Francis before the Title Vol, III,

Charles V. expiring, before the Title Vol. IV,
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e T HE

PROGRESS OF SOCIETY
IN : \
DR S 1 T 0 S A
FROM THE
SUBVERSION OF THE ROMAN EMPIRE,

TO THE

BEGINNING OF THE SIXTEENTH CENTURY,

SUEACYT 4 OFNYY

View of the Progrefs of Society in Eurcpe, with refpef?
to interior Gouvernment, Laws, and Manners.

W O great revolutions have happened in8zcr. I,

the political ftate, and in the manners of 7r. ey

the European nations. The firft was 00’::1:1;5::

cafioned by the progrefs of the Roman power;;pﬁi;oﬁ:"
the fecond by the fubverfion of the Roman Em-
pire.  When the fpirit of conqueft led the armies
of Rome beyond the Alps, they found all the
countries which they invaded, inhabited lsy people
whom they denominated barbarians, but who were
Vou. L B never-
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secr.I. neverthelefs brave and independent. Thefe de.
v fended their ancient pofieflions with obftinate va-
lour. It was by the fuperiority of their difcipline,
rather than of their courage, that the Romans
gained any advantage over them. A fingle battle
did not, as among the effeminate inhabitants of
Afia, decide the fate of a ftate. The vanquifhed
people refumed cheir arms with frefh {pirit, and
their undifciplined valour, animated by the love
of liberty, fupplied the want of conduct as well
Thedefolz- 38 Of union. During thofe long and fierce ftrug-

tion which

it aceafion- Sles for dominion or independence, the countries

e, of Europe were fucceflively laid wafte, a great part
of their inhabitants perithed in the field, many
were carried into flavery, and a feeble remnant,
incapable of further refiftance, fubmitted to the
Roman power.

The im-. True Romans having thus defolated Europe, fet

pravements

Phien it in. themielves to civilize it. The form of govern-

wodueed:  ment which they eftablifhed in the conquered pro-
vinces, though fevere, was regular. and preferved
publick trancpuillity. As a confolation for the lofs
of liberty, they communicated their arts, fciences,
language, and manners, to their new fubjeéts.
Europe begian to breathe, and to recover ftrength
after the cilamities which it had undergone ; agris
culture wzis encouraged ; population increafed ; the
ruined cities were rebuilt ; new towns were founded ;
an appear ance of profperity fucceeded, and repaired,
in fome +degree, the havock of war,

THIs
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Tuis ftate, however, was far from being happy, Seer. L
or favourable to the improvement of the human The b
mind. The vanquithed nations were difarmed by 'észqu.f",,
their conquerors, and overawed by foldiers kept in ey
pay to reftrain them. They were given up as a
prey to rapacious governors, who plundered them
with impunity ; and were drained of their wealth
by exorbitant taxes, impofed with fo little atten-
tion to the fituation of the provinces, that the
impofitions were often increaled in proportion to
their inability to fupport them. They were de-
prived of their moft enterprizing citizens, who re-
forted to a diftant capital in quefl of preferment,
or of riches; and were accuflomed in all their
actions to look up to a fuperior, and tamely to
receive his commands. Under fo many depref-
fing circumftances, it was impofiible that they
could retain vigour or generofity of mind. The
martial and independent {pirit, which had diftin-
guifhed their anceftors, became extint among all
the people fubjected to the Roman yoke ; they loft
not only the habit but even the capacity of deciding
for themfelves, or of afting from the impulfe of
their own minds; and the dominion of the Ro-
mans, like that of all great Empires, degraded
and debafed the human fpecies [ A ].

A soc1gTy in this ftate could not fubfift long. The irup-
There were defects in the Roman government, ity
even in its moft perfe& form, which threatened its ™™
diffolution. Time ripened thefe original feeds of

[A] NOTE L

B 2 corruption,



4

Sger. I.

State of the
countries

from which
they iffued.

A VIEW OF THE

corruption, and gave birth to many new diforders
A conftitution, unfound, and wornout, muft have
fallen in pieces of itfelf, without any external fhock.
The violent irruption of the Goths, Vandals, Huns,
and other barbarians haftened this event, and pre-
cipitated the downfal of the Empire. New nations
feemed to arife, and to rufh from unknown regions,
in order to take vengeance on the Romans for the
calamities which they had infli¢ted on mankind.
Thefe fierce tribes either inhabited the various pro-
vinces in Germany which had never been fubdued
by the Romans, or were fcattered over the vaft
countries in the north of Europe, and north-weft
of Afia, which are now occupied by the Danes,
the Swedes, the Poles, the fubjeéts of the Ruffian
Empire, and the Tartars. Their condition, and
tranfactions, previous to their invafion of the Em=
pire, are but little known, All our information
with refpect to thefe is derived from the Romans;
and as they did not penetrate far into countries
which were at that time uncultivated and unin-
vitingy the accounts of their original ftate given
by them are extremely imperfect. The rude inha-
bitants themfelves, deftitute of {cience, and of re-
cords, without leifure, or curiofity to enquire into
remote events, retained, perhaps, fome indiftinct
memory of recent occurrences, but beyond thefe,
all was buried in oblivion, or involved in darknefs,
and in fable [B].

Tz prodigious fwarms which poured in upon
the Empire from the beginning of the fourth cen-

[B] NOTE I
tury
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tury to the final extinction of the Roman power, SzcT. L

have given rife to an opinion that the countries
whence they iffued were crowded with inhabitants;
and various theories have been formed to account
for fuch an extraordinary degree of population as
hath procured thefe countries the appellation of
The Storehoufe of Nations. But if we confider,
that the countries poffefled by the people who in-
vaded the Empire were of vaft extent; that a great
part of thefe was covered with woods and marfhes;
that fome of the moft confiderable of the barba-
rous nations fubfifted entirely by hunting or paf-
turage, in both which ftates of fociety large tratts
of land are required for maintaining a few inha-
bitants; and that all of them were (irangers to the
arts and induftry, without which population can-
not increafe to any great degree, it is evident, that
thefe countries could not be {fo populous in ancient
times as they are at prefent, when they ftill con-
tinue to be lefs peopled than any other part of
Europe or of Afia.

But if thefe circumftances prevented the bar- The pecple

{pirit by which they were diftinguithed. Inured
by the rigour of their climate, or the poverty of
their foil, to hardfhips, which rendered their bodies
firm, and their minds vigorous ; accuftomed to a
courfe of life which was a continual preparation
for altion; and difdaining every occupation but
that of war; they undertook, and profecuted their

B3 military

> : fit for dar-
barous nations from becoming populous, they con- ing enter-

tributed to infpire, or to ftrengthen the martial P
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Secr. L. military enterprizes with an ardour and impetuo-
fity, of which men foftened by the refinements
of more polithed times can fcarcely form any
idea [C].

Theme. ~ THEIR firft inroads into the Empire proceeded
e cecar.” rather from the love of plunder, than from the
forte  defire of new fettlements. Roufed to arms by
fome enterprizing or popular leader, they fallied
out of their forefts; broke in upon the frontier
provinces with irrefiftible violence; put all who
oppofed them to the fword; carried off the moft
valuable effeéts of the inhabitants ; dragged along
multitudes of captives in chains ; wafted all before
them with fire or fword ; and returned in triumph
to their wilds and faftneffes. Their fuccefs, toge-
ther with the accounts which they gave of the un-<
known conveniencies and luxuries that abounded
in countries better cultivated, or blefled with a
milder climate than their own, excited new adven-
turers, and expofed the frontier to new devaftations,

Thefridss Whaen nothing was left to plunc!er in the adja-
tling in the CENt provinces, ravaged by frequent incurfions, they
which they marched farther from home, and finding it diffi-
conquered. enle, or dangerous to return, they began to fettle
in the countries which they had fubdued. The

fudden and fhort excurfions in queft of booty,

which had alarmed and difquieted the Empire,
ceafed; a more dreadful calamity impended.

Great bodies of armed men, with their wives and

[C] NOTE II,
children,
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children, and flaves and flocks, iffued forth, like Seer. L
regular colonies, in queft of new fettlements. Peo-
ple who had no cities, and feldom any fixed habi-
tation, were fo little attached to their native foil,
that they migrated without relutance from one
place to another. New adventurers followed
them. The lands which they deferted were oc-
cupied by more remote tribes of barbarians.
Thefe, in their turn, pufhed forward into more The extens
fertile countries, and, like a torrent continually s o
increafing, rolled on, and fwept every thing be-
fore them. In lefs than two centuries from their
firlt irruption, barbarians of various names and
lineage, plundered and took pofieffion of Thrace,
Pannonia, Gaul, Spain, Africa, and at laft of Italy,
and Rome itfelf. The vait fabrick of the Roman
power, which it had been the work of ages to per-

fect, was in that fhort period overturned from the
foundation. ¢

Many concurring caufes prepared the way for The cir-
this great revolution, and enfured fuccefs to the e
nations which invaded the Empire. ‘The Roman §puna i
commonwealth had conquered the world by the i; For*
wifdom of its civil maxims, and the rigour of its
military difcipline. But, under the Emperors, the
former were forgotten or defpifed, and the latter
was gradually relaxed. The armies of the Empire
in the fourth and fifth centuries bore fcarcely any
refemblance to thofe invincible legions which had
been victorious wherever they marched. Inftead
of freemen, who voluntarily took arms from the

B 4 love
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Szer. L Jove of glory, or of their country, provincials and
== barbarians were bribed or forced into fervice. They
were too feeble, or too proud to fubmit to the fa-
tigue of military duty. They even complained of
the weight of their defenfive armour, as intole-
rable, and laid it afide. Infantry, from which the
armies of ancient Rome derived their vigour and
ftability, fell into contempt; the effeminate and
undifciplined foldiers of later times could hardly
be brought to venture into the field but on horfe~
back. Thefe wretched troops, however, were the
only guardians of the Empire. The jealoufy of
defpotifm had deprived the people of the ufe of
arms ; and fubjets opprefled and rendered inca.
pable of defending themfelves, had neither fpirit
nor inclination to refift their invaders, from whom
they had little to fear, becaufe their condition could
hardly be rendered more unhappy. As the mar-
tial {pirit became extiné, the revenues of the Em-
pire gradually diminifhed. The tafte for the luxu-
ries of the Eaft increafed to fuch a pitch in the
Imperial court, that great fums were carried into
India, from which money never returns. By the
vaft fubfidies paid to the barbarous nations, a
ftill greater quantity of fpecies was “withdrawn
from circulation. The frontier provinces wafted
by frequent incurfions became unable to pay the
cuftomary tribute; and the wealth of the world,
which had long centered in the capital of the Em-
pire, ceafed to flow thither in the fame abundance,
or was diverted into other channels, The limits
_of the Empire continued to be as extenfive as ever,
$v while
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while the fpirit requifite for its defence declined, Seer. L.
and its refources were exhaufted. A vaft body, ™Y
languid, and almoft unanimated, became incapa-

ble of any effort to fave itfelf, and was eafily over-
powered, The Emperors, who had the abfolute
direction of this difordered {yftem, funk in the foft-

nefs of eaftern luxury, fhut up within the walls of

a palace, ignorant of war, unacquainted with af-

fairs, and governed entirely by women and eu-

nuchs, or by minifters equally effeminate, trembled

at the approach of danger, and under circumftan-

ces which called for the utmoft vigour in counfel

as well as in action, difcovered all the impotent
irrefolution of fear, and of folly.

In every refpect, the condition of the barbarous The cie-
. cumflances
nations was the reverfe of that of the Romans. which con
: o ihy ¥ . tributed
Among them, the martial {pirit was in full vigour s the fuceefs

3 the fuccefs

their leaders were hardy and enterprizing ; the arts o e b
which had enervated the Romans were unknown tons
among them ; and fuch was the nature of their mi-
litary infticutions, that they brought forces into the
field without any trouble, and fupported them at
little expence, The mercenary and effeminate
troops ftationed on the frontier, aftonifhed at their
fiercenefs, cither fled at their approach, or were
routed in the firft onfet. The feeble expedient

to which the Emperors had recourfe, of taking
large bodies of the barbarians into pay, and of
employing them to repel new invaders, inftead of
retarding, haltened the deftruction of the Empire.
They foon turned their arms againft their mafters,

and
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Seer. I. and with greater advantage than ever : for, by ferv-

== ing in the Roman armies, they had acquired all the
difcipline, or fkill in war, which the Romans ftill
retained 3 and, upon adding thefe to their native
ferocity, they became altogether irrefiftible.

The fpirit BuT though from thefe, and many other caufes,

:f:?c‘:f:ﬂ the progrefs and conquefts of the nations which

enwih  over-ran the Empire, became fo extremely rapid,
they were accompanied with horrible devaftations,
and an incredible deftruction of the human fpecies.
Civilized nations which take arms upon cool re-
fleétion, from motives of policy or prudence, with
a view to guard againft fome diftant danger, or to
prevent fome remote contingency, carry on their
hoftilities with fo little rancour, or anrimofity, that
war among them is difarmed of half its terrors.
Barbarians are ftrangers to fuch refinements. They
rufh into war with impetuofity, and profecute it
with violence. Their fole objeét is to make their
enemies feel the weight of their vengeance, nor
does their rage fubfide until it be fatiated with in-
flicting on them every poflible calamity. Itis with
fuch a fpirit that the favage tribes in America carry
on theit petty wars. It was with the fame fpirit
that the more powerful and no lefs fierce barbarians
in the north of Europe, and of Afia, fell upon the
Roman Empire.

The defola- W HER EVER they marched, their route was marked
tion which

theybrought With blood. ~ They ravaged or deftroyed all around

upon Eu-

e them, They made no diftin¢tion between what
5 was
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was facred, and what was profane. They refpeét- Secr.T,
ey

ed no age, or fex, or rank. What efcaped the
fury of the firft inundation, perifhed in thofe which
followed it. The moft fertile and populous pro-
vinces were converted into deferts, in which were
fcattered the ruins of villages and cities, that af-
forded fhelter to a few milerable inhabitants whom
chance had preferved, or the fword of the enemy,
wearied with deftroying, had fpared. The con.
querors who firlt fettled in the countries which they
had wafted, were expelled or exterminated by new
invaders, who coming from regions farther ‘re.
moved from the civilized parts of the world, were
ftill more fierce and rapaciouss This brought
new calamities upon mankind, which did not ceafe
until the north, by pouring forth fucceflive fwarms,
was drained of people, and could no longer fur-
nifh inftruments of deftruction. Famine and pef-
tilence, which always march in the train of war,
when it ravages with fuch inconfiderate cruelty,
raged in every part of Europe, and completed its
fufferings. If a man were called to fix upon the
period in the hiftory of the world, during which
the condition of the human race was moft calami-
tous and afflicted, he would, without hefitation,
name that which elapfed from the death of Theo-
dofius the Great, to the eftablifhment of the Lom-
bards in Italy*. The contemporary authors who
beheld that fcene of defolation, labour and are ata

3 Theodofius died A. D, 395, the reign of Alboinus in
Lombardy began A, D, 571 ; fo that this period was 176 years,

lofs

It
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Ssct. I lofs for expreflions to defcribe the horror of it,
S The feourge of God, The defirayer of nations, are the
dreadfdl epithets by which they diftinguith the moft
noted of the barbarous leaders ; and they compare
the ruin which they had brought on the world, to
the havock occafioned by earthquakes, conflagra-
tions, or deluges, the moft formidable and fatal ca-
lamities which the imagination of man can conceive.

Theuniver-  BuT no expreflions can convey fo perfect an idea
fal change

which they OF the deftruétive progrefs of the barbarians as that
geeaforet which muft ftrike an atrentive obferver, when he
of Europe. . contemplates the total change, which he will difco-
ver in the ftate of Europe after it began to recover
fome degree of tranquillity towards the clofe of
the fixth century. The Saxons were by that time
mafters of the fouthern, and more fertile provinces
of Britain; the Franks of Gaul; the Huns of
Pannonia ; the Goths of Spainj the Goths and
Lombards of Italy and the adjacent provinces.
Scarce any veftige of the Roman policy, jurifpru-
dence, arts, or literature, remained. New forms
of government, new laws, new manners, new dref-
fes, new languages, and new names of men and
countries, were every where introduced. To make
a great or {udden. alteration with refpect to any of
thefe, unlefs where the ancient inhabitants of a
country have been almoft totally exterminated, has
proved an undertaking beyond the power of the
greatelt conquerors [D].  The total change which
the fettlement of the barbarous nations occafioned
(D] NOTE IV.

in
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in the ftate of Europe, may, therefore, be con- Szer. L
fidered as a more decifive proof, than even the
teftimony of contemporary hiftorians, of the de-
ftructive violence with which thefe invaders carried

on their conquefts, and of the havock which they

had made from one extremity of this quarter of

the globe to the other [E].

In the obfcurity of the chaos occafioned by this From this
» ftate of dif=
general wreck of nations, we muft fearch for the irer the
p 1 f goe
feeds of order, and endeavour to difcover the firlt ooy

vernment
rudiments of the policy and laws now eftablithed % 5% o
in Europe. To this fource, the hiftorians of its betraccds
different kingdoms have attempted, though with
lefs attention and indufiry than the importance of
the enquiry merits, to trace back the inftitutions
and cuftoms peculiar to their countrymen. It is
not my province to give a minute detail of the pro-
grefs of government and manners in each particu-
lar nation, whofe tranfactions are the objeét of the
following hiftory. But, in order to exhibit a juft
view of the ftate of Europe at the opening of the
fixteenth century, it is neceflary to look back, and
to contemplate the condition of the northern na-
tions upon their firft fettlement in thofe countries
which they occupied. It is neceflary to mark the
great fteps by which they advanced from barba-
rifm to refinement, and to point out thofe general 3
principles and events which, by their uniform as
well as. extenfive operation, conduéted all of them

[F] NOTE V.

to
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Sser. I to that degree of improvement in policy and in
manners which they had attained at the period
when Charles V. began his reign.

Theprin-  Wren nations fubjet to defpotic government

eiples on

which the make conquefls, thefe ferve only to extend the
fons made dominion and the power of their mafter. But ar-
meats n . mmies compofed of freemen conquer for themfelves,
Esrope  not for their leaders. The people who overturned
the Roman Empire, and fettled in its various pro-
vinces, were of the latter clafs. Not only the dif-
ferent nations that iffued from the north of Europe,
which has always been confidered as the feat of
liberty, but the Huns and Alans who inhabited
part of thofe countries which have been marked
out as the peculiar region of fervitude °, enjoyed
freedom and independence in fuch a high degree as
feems to be fcarcely compatible with a ftate of fo-
cial union, or with the fubordination neceflary to
maintain it. They followed the chieftain who led
them forth in queft of new fettlements, not by con-
ftraint, but from choice ; not as {oldiers whom he
could order to march, but as volunteers who offered
to accompany him [F]. They confidered their
conquefts as 2 common property, in which all had
a title to fhare, as all had contributed to acquire
them [G]. In what manner, or by what prin-
ciples, they divided among them the lands which
they feized, we cannot now determine with any
b De Pefprit des loix, liv. 17. ch. 3.
[FI NOTE VI [G] NOTE VIL
certainty.
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certainty. ‘There is no nation in Europe whofe Seer. I.
records reach back to this remote period ; and there St
is little information to be got from the uninftruc-

tive and meagre chronicles, compiled by writers
ignorant of the true end, and unacquainted with

the proper objeéts, of hiftory.

Tairs new divifion of property, however, toge- The fevdal
A % i - S government
ther with the maxims and manners to which it gave graually

rife, gradually introduced a fpecies of government:f::z:;ﬂ‘d
formerly unknown. This fingular inftitution is ™™™
now diftinguithed by the name of the Feudal [jftem :

and though the barbarous nations which framed it,
fecdled in their new territories at different times,
came from different countries, fpoke various lan-
guages, and were under the command of feparate
leaders, the Feudal policy and laws were eftablith-

ed, with little variation, in every kingdom of Europe.
This amazing uniformity hath induced fome au-
thors © to believe that all thefe nations, notwith-
ftanding fo many apparent circumftances of di-
ftinction, were originally the fame people. But it
may be afcribed with greater probability to the
fimilar ftate of fociety and of manners to which they
were accuftomed in their native countries, and to

the fimilar fituation in which they found themielves

on taking poffeflion of their new domains,

As the conquerors of Europe had their acqui-
fitions to maintain, not only againft fuch of the

© Procop, de Bello Vandal. ap, Script. Byz, edit. Ven. vol. i.
P 345- 2
ancient
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ancient inhabitants as they had fpared, but againft
the more formidable inroads of new invaders, felf-
defence was their chief care, and feems to have
been the fole objeét of their firft inftitutions and
policy. Inftead of thofe loofe aflociations, which,
though they fcarcely diminifhed their perfonal in-
dependence, had been fufficient for their fecurity
while they remained in their original countries,
they faw the neceflity of confederating more clofely
together, and of relinquifhing fome of their private
rights in order to attain publick fafety. Every
freeman, upon receiving a portion of the lands
which were divided, bound himfelf to appear in
arms againft the enemies of the community. This
military fervice was the condition upon which he
received and held his lands, and as they were ex-
empted from every other burden, that tenure,
among a warlike people, was deemed both eafy
and honourable. The King or general, who led
them to conqueft, continuing ftill to be the head
of the colony, had, of courle, the largeft portion
allotted to him. Having thus acquired the means
of rewarding paft fervices, as well as of gaining
new adherents, he parcelled out his lands with this
view, binding thofe on whom they were beftowed,
to follow his ftandard with a number of men in
proportion to the extent of the territory which
they received, and to bear arms in his defence.
His chief officers imitated the example of the fo-
vereign, and in diftributing portions of their lands
among their dependants, annexed the fame condi-

tion
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tion to the grant. Thus a feudal kingdom re- SEC"l:_l-J
fembled a military eftablithment, rather than a civil
inftitution, The victorious army, cantoned out in

the country which it had feized; continued ranged

under its proper officers, and fubordinate to military
command. The names of a foldier and of a free=

man were fynohymous®, Every proprietor of land,

girt with a fword, was ready to march at the fum-=

mons of his fuperior, and to take the feld againft

the common enemy:

Bur though the Feudal pohcy feems to be fo Thefeudl

governm mt

admirably calculated for defence againft the affaults defective in

of any foreign power, its provifions for the interior oy
order ahd tranquillity of fociety were extrémely de- f;"}:,:if;,?
fedtive. The principles of diforder and corrup-
tion are difcernible in that conftitution under its
beft and moft perfect form. They foon unfolded
themfelves; and fpreading with rapidity through
every part of the fyftem; produced the moft fatal
effefts. The bond of political union was ex-
tremely feeble ; the fources of anarchy were innu-
merable. The monarchical and ariftoeratical parts
of the conftitution, having no intermediate power
to balance them, were perpetually at variance, and
juftling with each other. The powerful vaffals of
the crown foon extorted a confirmation for life of
thofe grants of land, which being at firlt purely
gratuitous, had been beftowed only during pleas

@ Dy Cange Gloffar, voc, Miles.
Vor. L c fure,
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ket d; fure. Not fatisfied with this, they prevailed to
= have them converted into hereditary pofiefiionsz

One ftep more completed their ufurpations, and
rendered them unalienable [H]. With an ambi-
tion no lefs enterprizing, and more prepofterous;
they appropriated to themfelves titles of honour,
as well as offices of power or truft. Thefe per-
fonal marks of diftinétion, which the publick ad-
miration beftows on illuftrious merit, or which the
publick confidence confers on extraordinary abi-
lities, were annexed to certain families, and tranf-
mitted like fiefs, from father to fon, by hereditary
right. The crown vaffals having thus fecured the
pofiefiion of their lands and dignities, the nature
of the Feudal inftitutions, which though founded
on fubordination verged to independence, led them
to new, and ftill more dangerous encroachments
on the prerogatives of the fovereign. They ob-
tained the power of fupreme jurifdiction both civil
and criminal within their own territories 5 the right
of coining money; together with the privilege of
carrying on war againft their private enemies in
their own name, and by their own authority, The
ideas of political fubjeftion were almoft entirely
loft, and frequently fcarce any appearance of feu-
dal fubordination remained. Nobles who had ac-
quired {uch eaormous power, fcorned to confider
themfelves as fubjefts. They afpired openly at
being independent : the bonds which conneted the
principal members of the conftitution with the
crown, were diffolved. A kingdom, confiderable
[H] NOTE VIIL
in
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in name and in extent, was broken into as many Sect. 1.
feparate principalities as it contained powerful ba- — "
rons. A thoufand caufes of jealoufy and difcord
fubfifted among them, and gave rife to as many
wars. Every country in Europe, wafted or kept
in continual alarm during thefe endlefs contefts,
was filled with caftles and places of ftrength, ereéted
for the fecurity of the inhabitants, not againft
foreign force, but againft internal hoftilities. An
univerfal anarchy, deftructive, in a great meafure,
of all the advantages which men expe&t to derive
from fociety, prevailed. The people, the moft
numerous as well as the moft ufeful part of the
community, were either reduced to a ftate of
actual fervitude, or treated with the fame infolence
and rigour as if they had been degraded into that
wretched condition [I]. The King,. ftripped of al-
moft every prerogative, and without authority to
enalt or to execute falutary laws, could neither pro-
tect the innocent, nor punifh the guilty. The no-
bles, fuperior to all reftraint, harafled each other
with perpetual wars, oppreffed their fellow-fubjeéts,
and humbled or infulted their fovereign. To crown
all, time gradually fixed, and rendered venerable this
pernicious fyftem, which violence had eftablifthed.

Sucu was the ftate of Europe with refpect to 1 prevented
nations likes

the interior adminiftration of government from the wit from
&ing with
feventh to the eleventh century. All the external Yizon ta
aperations of its various ftates, during this period, ii?';;:xt::_
were, of courfe, extremely feeble, A kingdom tons
(] NOTE IX.

G 2 difmems
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difmembered, and torn with diffenfion, without
any common intereft to rouze, or any common
head to condudt its force, was incapable of ating
with vigour, “Almoft all the wars in Europe, dur-
ing the ages which I have mentioned, were trifling,
indecifive, and produétive of no confiderable event.
They refembled the fhort incurfions of pirates or
banditti, rather than the fteady operations of a
regular army. Every baron, at the head of his
vaffals, carried on fome petty enterprize, to which
he was prompted by his own ambition, or revenge.
The ftate itfelf, deftitute of union, either remained
altogether inactive, or if it attempted to make any
effort, that ferved only to difcover its impotence.
The fuperior genius of Charlemagne, it is true,
united all thefe disjointed and difcordant members,
and forming them again into one body, reftored to
government that degree of aétivity which diftin-
guifhes his reign, and renders the tranfations of
it, objeéts not only of attention but of admiration
to more enlightened times. But this ftate of union
and vigour, not being natural to the feudal govern-
ment, was of fhort duration. Immediately upon
his death, the fpirit which animated and fuftained
the vaft {yftem which he had eftablifhed, being
withdrawn, it broke into pieces. All the calamities
which flow from anarchy and difcord, retumn-
ing with additional force, afflited the different
kingdoms into which his Empire was fplit.
From that time to the eleventh century, a fuccef-
fion of uninterefting events ;. a feries of wars, the

motives
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otives as well as the confequences of which were Srer. 1.
equally unimportant, fill and deform the annals of
all the nations in Europe,

To thefe pernicious effects of the feudal anarchy, i

may be added its fatal influence on the character wis fate of
and improvement of the human mind. If men Ll
do not enjoy the proteétion of regular government, 3
together with the certainty of perfonal fecurity,
which naturally fows from 1t, they never attempt
to make progrefs in fcience, nor aim at attaining
refinement in tafte, or in manners. ‘That period
of turbulence, oppreflion, and rapine, which I have
defcribed, was ill fuited to favour improvement in
any of thefe. In lefs than a century after the bar-
barous nations fettled in their new conquefts, al-
moft all the effets of the knowledge and civility
which the Romans had {pread through Europe dif-
appeared. Not only the arts of elegance which
minifter to luxury, and are fupported by it, but
many of the ufeful arts, without which life can
fearcely be confidered as comfortable, were ne-
glected or loft, Literature, {cience, talte, were.
words hardly in ufe during the ages we are con-
templating ; or if they occur at any time, emi-.
nence in them is afcribed to perfons and produc-
tions fo contemptible, that it appears their true im-
port was little underftood. Perfons of the higheft
rank, and in the moft eminent ftations, could not
read or write. Many of the clergy did not under-
ftand the breviary which they were obliged daily

C 3 to
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Sect. L. to recite 3 fome of them could fcarcely read it [K]a

upon re-
l];inni

All memory of paft tranfactions was loft, or pre-.
ferved in annals flled with trifling events, or les.
gendary tales. Even the codes of laws publifhed
by the feveral nations which eftablifhed themfelves
in the different countries of Europe, fell into dif-
ufe, while, in their place, cuftoms, vague and ca-
pricious, were fubftituted. The human mind ne-
glefed, uncultivated, and deprefied, funk into the:
moft profound ignorance. Europe did not pro-
duce, during four centuries, one author who merits
to be read, either on account of the elegance of.
his compofition, or the juftnefs and novelty of his.
fentiments. There is hardly one invention ufeful
or ornamental to fociety of which that long period
can boaft.

Even the Chriftian religion, though its precepts
are delivered, and its inftitutions are fixed in fcrip-
ture with a precifion which fhould have exempted
them from being mifinterpreted or ' corrupted, de-
generated during thofe ages of darknefs into an
illiberal fuperftition. The barbarous nations when
converted to Chriftianity changed the object, not
the fpirit of their religious worfhip, They endea-
voured to conciliate the favour of the true God by
means not unlike to thofe which they had em-
ployed in order to appeafe their falfe deities. In<
ftead of afpiring to fan&ity and virtue, which alone
can render men acceptable to the great author of

' [KINOTEX.. -

order
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order and of excellence, they imagined that they Stcr. L
fatisfied every obligation of duty by a fcrupulous v
oblervance of external ceremonies [L]. = Religion,
according to their conception of it, comprehended
nothing elfe; and the rites, by which they per-
fuaded themfelves that they thould gain the favour
of heaven, were of fuch a nature as might have
been expeéted from the rude ideas of the ages
which devifed and introduced them. They were
either fo unmeaning as to be altogether unworthy
of the Being to whofe honour they were confe-
crated 5 or fo abfurd as to be a difgrace to reafon
and humanity [M]. Charlemagne in France, and
Alfred the Great in England, endeavoured to dif-
pel this darknefs, and gave their fubjects a fhort
glimpfe of light and knowledge. But the igno-
rance of the age was too powerful for their efforts
and inftitutions. ‘The darknefs returned, and fet-

tled over Europe more thick and heavy than
formerly,

As the inhabitants of Europe during thefe cen- vpon the
. A .~ charaéler
turies were ftrangers to the arts which embellifh and virtues
a polithed age, they were deftitute of the virtues g mind,
which abound among people who continue in a
fimple ftate. Force of mind, a fenfe of perfonal
dignity, gallantry in enterprize, invincible perfe-
.verance in execution, contempt of danger and of
death, are the characeriftic virtues of uncivilized
mations. But thefe are all the offspring of equa-
[L] NOTE XL [M] NOTE XIL
C 4 lity
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Secr. L lity and independence, both which the feudal in<
ftitutions had deftroyed. = The fpirit of domination
corrupted the nobles ; the yoke of fervitude deprefe:
fed the people; the generous fentiments infpired
by a fenfe of equality were extinguifhed, and no-
thing remained to be a check on ferocity and vios
lence. Human fociety is in its moft corrupted
ftate at that period when men have loft their ori-
ginal independence and fimplicity of manners,
but have not attained that degree of refinement
which introduces a fenfe of decorum and of pro-:
priety in condu&, as a reftraint on thofe paffions
which lead to heinous crimes. Accordingly, a
greater number of thofe atrocious aétions which
fill the mind of man with aftonifhment and horror,
occur in the hiftory of the centuries under review,
than in that of any period of the fame extent in the
annals of Europe. If we open the hiftory of Gre-
gory of Tours, or of any contemporary author, we
meet with a feries of deeds of cruelty, perfidy, and
revenge, fo wild and enormous as almoft to exceed

belief.”

From the . 1 3 ; 3
Begioing of Bur, according to the obfervation of an eles:

theeleventh gant and profound hiftorian <, there is an ultimate

century go-

veimmen: point of depreflion, as well as of cxaltation,

and manners .

beginto  from which human affairs naturally return in a

YRHETE  contrary progrefs, and beyond which they never
pafs eicher in their advancement or decline, : When

defells, either in the form, ar in the adminiftration:
¢. Hume's Hiltory of England, vol, ii, p. 441,

2 cf
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of government, occafion fuch diforders in fociety as Seer. I,
are exceflive and intolerable, it becomes the com= " ¥
mon intereft to difcover and to apply fuch remedies
as will moft effetually remove them. Slight incon-
veniencies may be long overlooked or endured, but
when abufes grow to a’certain pitch, the fociety
muft go to ruin, or muft attempt to reform them.
The diforders in the feudal fyftem, together with
the corruption of tafte and manners confequent
upon thefe,  which had gone on increaling during a
leng courfe of years, feem to have attained their
utmoft point of excefs towards the clofe of the
eieventh century. From that =ra, we may date
the return of government and manners in a con-
trary direétion, and can rrace a fuccefiion of caufes
and events which contributed, fome with a nearer
apd more ppwerful, others with 2 more remote and |
lefs perceptible influence, to abolifh confufion and
barbarifm, and to introduce order, regylarity, and
refinement,

In pomtmg out and explaining thefe caufes and NeceFuyeo

events, it is not neceflary to obferve the order of B e
time with a chronological accuracy ; it is of more mﬁ:g:.
_importance to keep in view their mutual connec- :’,;‘:3:“,:};
tion and dependence, and to fhow how the opera- [m"ov
tion of ‘one’event, or one caufe, prepared the way

for another, and augmented its influence. We

have hitherto been contemplating the progrefs of

that darknefs which fpread over Europe from its
firft - approach, to the period of greateft obfcura-

tion; a more pleafant exercife begins here, toob-

fervc
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Sgcr. I {erve the firft dawnings of returning light, to mark,

=) (he various acceffions by which it gradually in-
creafed and advanced towards the full fplendor of
day.

rheten 1. TuEe Crufades, or expeditions in order to
i 1o refcue the Holy Land out of the hands of Infi<
:';,t;,‘:i:if,a dels, feem to be the firft event that rouzed Eu-
government rope from the lethargy in which it had been long
i funk, and that tended to introduce any change in
The more  government, or in manners. It is natural to the
caafes of  human mind to view thofe places which have been

sk diftinguithed by being the refidence of any illuftri--
ous perfonage, or the fcene of any great tranfac-’
tion, with fome degree of delight and veneration.
From this principle flowed the fuperftitious devo~
tion with which Chriftians, from the earlieft ages
of the church, were accuftomed to vifit that coun=
try which the Almighty had feleCted as the inhe-
ritance of his favourite people, and in which the:
Son of God had accomplifhed the redemption of
mankind. As this diftant pilgrimage could not be
performed without confiderable expence, fatigue,
and danger, it appeared the more meritorious, and
came to be confidered as an expiation for almoft
every crime. An opinion which f{pread with ra-
pidity over Europe about the clofe of the tenth
and beginning of the eleventh century, and which
gained univerfal credit, wonderfully augmented
the number of credulous pilgrims, and increafed
the ardour with which they undertook this ufe-
lefs vayage. The thoufand years mentioned by
2 St
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St. John ® were fuppefed to be accomplithed, and Szer. L
the end of the world to be at hand. A general — ¥ -
confternation feized mankind ; many relinquifhed '
their poffeflions ; and abandoning their friends and
families, hurried with precipitation to the Holy
Land, where they imagined that Chrift would
quickly appear to judge the world &. While Pa-

leftine continued fubject to the Caliphs, they had
encouraged the refort of pilgrims to Jerufalem s

and confidered this as a beneficial {pecies of com-

merce, which brought into their dominions gold

and filver, and carried nothing out of them but
relicks and confecrated trinkets, But the Turks
having conquered Syria about the middle of the
eleventh centnry, pilgrims were expofed to out-

rages of every kind from thefe fierce barbarians ™.

‘This change happening precifely at the jun&ure

when the panic tetror which I have mentioned ren-

dered pilgrimages moft frequent, filled Europe

with alarm and indignation. Every perfon who
returned from Paleftine related the dangers which

he had encountered, in vifiting the holy city, and
defcribed with exaggeration the cruelty and vexa-

tions of the Turks.

f Revel. xx, 2, 3, 4.

& Chronic, Will. Godelli ap, Bouguet Recueil des Hiftorlens
de France, tom, x. p, 262, Vita Abbonis, ibid. p. 332. Chro-
nic, S. Pantaleonis ap. Eccard, Corp. Scrip. medii =vi, vol. i.
p+90g. Annalifta Saxo, ibid. 576.

b Jo, Dan. Schoepflini de facris Gallorum in orientem expe-
ditionibus, p. 4, Argent, 1726, 4to.

When
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‘Waen the minds of men were thus prepared, the

The imme- z€al of a fanatical monk, who conceived the idea of

diate occa=
fion of them.

leading all the forces of Chriftendom again{t the
infidels, and of driving them out of the Holy Land
by violence, was fufﬁcmnt to give a beginning to
that wild enterprize. Peter the hermit, for that
was the name of this martial apoftle, run from
province to province with a crucifix in his hand,
exciting Princes and people to this Holy War, and
wherever he came kindled the fame enthufiaftic
ardour for it with which he himfelf was animated.
The council of Placentia, where upwards of thirty
thoufand perfons were affembled, pronounced the
fcheme to have been fuggefted by the immediate
infpiration of heaven, In the council of Clermont,,
ftill more numerous, as foon as the meafure was
propofed, all cried out with one voice, * It is the
¢ will of God.” Perfons of all ranks were {mit-'
ten with the contagion ; not only the gallant nobles
of that age, with their martial followers,, whom'
the boldnels of a romantic enterprize might have
been apt to allure, but men in the more humble
and pacific ftations of life; ecclefiaftics of every
order, and even women and children, engaged with’
emulation in an undertaking which was deemed
facred and meritorious, If we may believe the
congurring telimony of contemporary authors, fix.
milljons of perfons affumed the crofs |, which was.
the badge that diftinguifhed fuch as devoted them-
felves to this holy warfare. All Europe, fays the

! Fulcherius Carnotenfis ap. Bongarfii Gefta Dei per Francos,
vol, i, 387, edit, Han, 1611,

Princefs
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Princefs Anna Comnena, torn up from the foun- Szer.T.
dation, feemed ready to precipitate itfelf in g S
united body upon Afia®% Nor did the fumes of

this enthufiaftic zeal evaporate at once : the frenzy

was as lafting as it was extravagant. During two
centuries, Europe feems to have had no objet but

to recover, or keep pofleffion of the Holy Land,

and through that period vaft armies continued to

march thither [N]. '

Tae firlt efforts of valour animated by enthuﬁ-_;*:;:gﬁa
alm were irrefitible ; part of the lefler Afia, all Syria f:des.
and Paleftine were wreited from the infidels; the
banner of the crofs was difplayed on Mount Sion 3
Contftantinople, the capital of the Chriftian empire
in the Eaft, was feized by a body of thofe adven-
turers, who had taken arms againft the Mahome-
tans, and an Earl of Flanders, and his delcendants,
kept poffeflion of the Imperial throne during half
a century. - But though the firft impreflicn of the
Crufaders was fo unexpected that they made their
conquefts with great eafe, they found infinite diffi-
culty in preferving them. Eftablithments fo dif-
tant from Europe, furrounded by warlike nations,
animated with fanatical zeal fcarcely inferior to
that of the Crufaders themfelves, were perpetually
in danger of being overturned. Before the expi-a D.1:gy
ration of the thirteenth century, the Chriftians were
driven out of all their Afiatic poffeflions, in ac-
quiring of which incredible numbers of men had

k Alexias, lib. x. ap. Byz. feript. vol. i, p. 224,

{N] NOTE XIlL
perithed
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secr. 1. perifhed, and immenfe fums of money had becn
wafted. The only common enterprize in which
the European nations ever engaged, and which
all undertook with equal ardour, remains a fingu-
lar monument of human folly.

The benefio - BuT from thefe expeditions, extravagant as they
of the Cru- Were, beneficial confequences followed, which had
fGimon  neither been forefeen nor expected. In their pro-
grefs towards the Holy Land, the followers of the

crofs marched through countries better cultivated,

and more civilized than their own. Their firft ren=
dezvous was commonly in Italy, in which Venice,

Genoa, Pifa and other cities had begun to apply
themfelves to commerce, and had made fome ad-

vances towards wealth as well as refinement. They
embarked there, and landing in Dalmatia, purfued

their route by land to Conftantinople. Though the
military fpirit had been long extinét in the eaftern
Empire, and a defpotifm of the worft fpecies had
annihilated almoft every publick virtue, yet Con-
ftantinople, having never felt the deftruttive rage

of the barbarous nations, was the greateft, as well

as the moft beautiful city in Europe, and the only

one in which there remained any image of the an-

cient elegance in manners and arts. The naval

power of the eaftern empire was confiderable.
Manufaétures of the moft curious fabrick were

carried on in its dominions. Conftantinople was

the only mart in Europe for the commodities of

the Eaft Indies. Although the Saracens and Turks

had torn from the Empire many of its richeft pro-

vinces;
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vinces, and had reduced it within very narrow Sezcr.I.
bounds, yet great wealth flowed into the capital
from thefe various fources, which not only che-
rifhed fuch a tafte for magnificence, but kept alive
fuch a relifh for the {ciences, as appears confider-
able when compared with what was known in
other parts of Europe. Even in Afia, the Euro-
peans who had affumed the crofs, found the re-
mains of the knowledge and arts which the exams«
ple and encouragement of the Caliphs had diffufed
through their Empire. Although the attention of
the hiftorians of the Crufades was fixed on other
objeéts than the ftate of fociety and manners among;
the nations which they invaded, although moft of
them had neither tafte nor difcernment enough to
defcribe thefe; they relate, however, fuch &gnal
alts of humanity and generofity in the conduét of
Saladin, as well as fome other leaders of the Ma-
hometans, as give us'a very high idea of their
manners. It was not poffible for the Crufaders to
travel through fo many countries, and to behold
their ‘various cuftoms and inftitutions, without
acquiring information and improvement. Their
views enlarged ; their prejudices wore off; new
ideas crowded into their minds; and they muft have
been fenfible on many occafions of the rufticity of
their own manners when compared with thofe of 2
more polithed people. Thefe impreflions were
not fo flight as to be effaced upon their return to
their native countries. A clofe intercourfe fubfifted
between the Eaft and Weft during two centuries ;
new armies were continually marching from Eu-

rope
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Sser. 1. rope to Afia, while former adventurers retnrnad

== home and imported many of the cuftoms to which
they had been familiarized by a long refidence
abroad. Accordingly, we difcover, foon after the
commencement of the Crufades; greater fplendour
in the courts of Princes, greater pomp in publick
ceremonies, a more refined tifte in pleafure and
amufements, together with a more romantic fpirit
of enterprize {preading gradually over Europe ;
and to thefe wild expeditions, the effect of fuper~
ftition or folly, we owe the firlt gleams of light
which tended to difpel barbarity and ignorance.

Theiriafia-  BuT thefe beneficial confequences of the Crufades
ence on the e i A, .
fiate of pro- took place flowly ; theif influence upon the ftate
B of property, and confequently of power, in the dif-
ferent kingdoms of Europe, was more immediate
‘as well as difcernible. The nobles' who afferhed
.the crofs, and bound themfelves to march to the
Holy Land, foon perceived that great fums were
neceflary towards defraying the expence of fuch a
diftant expedition, and enabling them to appear
with fuitable dignity at the head of their vafials,
But the genius of the feudal fyftem was averfe to
the impofition of extraordinary taxed y and fub-
Jects in that age were unaccuftomed to pay them.
No expedient remained for levying the fums re«
quifite, but the fale of their poffeffions. As men
were inflamed with romantic expeétations of the
fplendid conquefts which they hoped to make in
Afia, and poffefied with fuch zeal for recovering the

Holy
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Holy Land as fwallowed up every other paffion, Seet.L.
they relinquifhed their ancicat inheritances without
any reluétance, and for prices far below their value,
that they might fally forth as adventurers in quelt
of new fettlements in unknown countries. The
Monarclis of the great kingdoms in the welt, none
of whom had engaged in the firt Crufade, eagerly
feized this opportunity of annexing confiderable
territories to their crowns at {mall expence’. Be-
fides this; feveral great barons who perifhed in the
Holy War, having left no heirs, their fiefs reverted
of courfe to their refpective fovereigns; and by
thefe acceffions of property as well as power taken
from the one fcale and thrown into the other, the
regal authority increafed in proportion as that of the
Ariftocracy declined. The abfence, too, of many
potent vaflals, accultomed to controul and give law
to their fovereigns, afforded them an opportunity
of extending their prerogative, and of acquiring a
degree of weight in the conftitution which they
did not formerly poffefs. To thefe circumftances,
we may add, that as all who affumed the crofs
were taken under the immediate protection of the
church, and its heavieft anathemas were denounced
againft fuch as fhould difquiet or annoy thofe who
had devoted themfelves to this fervice; the private
quarrels and hodtilities which banithed tranquillity
from a feudal kingdom were fufpended or extin-
guifhed ; a more general and fteady adminiftration

! Willelm. Malm(bar, Guiberr. Abbas ap. Bongarf, vol, i
481,

Vor. I, b of
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of jullice began to be introduced, and fome ad-
vances were made towards the eftablilhiment of
regular government in the feveral kingdoms of
Europe » [O].

Tue commercial effeéts of the Crufades were
not lefs confiderable than thofe which I have al-
ready mentioned. The firflt armies under the ftand-
ard of the crofs, which Peter the herimit and God-
frey of Bouillon led through Germany and Hun-
gary to Conftantinople, fuffered fo much by the
length of the march, aswell as by the fiercenefs
of the barbarous people who inhabited thofe coun-
tries, that it deterred others from taking the fame
route; fo that rather than encounter fo many dan-
gers, they chofe to go by fea. Venice, Genoa, and
Pifa furnifhed the tranfports on which they em-
barked. The fum which thefe cities received merely
for freight from fuch numerous armies was im-
menfe”. This, however, was but a fmall part
of what they gained by the expeditions to the
Holy Land ; the Crufaders contracted with them
for military ftores and provifionsy their fleets
kept on the coaft as the armies advanced by land ;
and fupplying them with whatever was wanting,
engroffed all the profits of that lucrative branch
of commerce. The fuccefs which attended the
arms of the Crufaders was produtive of advantages

™ Du Cange Gloffur. voc, Cruce fignatus, Guil, Abbas ap,
Bongarf. vol, i. 480, 482.

[0] NOTE XIV.

* Muratori Antiquit. Italic, medii vi, vol. ii. gos.

ftill
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ftill more permanent. There are charters yet ex- Secr. .
tant, contaihing grants to the Venetians, Pifans,
and Genoefe of the moft extenfive immunities in
the feveral fettlements which the Chriftians made
in AGfa. All the commodities which they im-
ported or exported are thereby exempted from
every impofition ; the property of entire fuburbs
in fome of the maritime towns, and of large ftreets
in others, is veited in them; and all queftions
arifing among perfons fertled within their pre.-
cinéls, or who traded under their protetion, are
appointed to be tried by their own laws and by
judges of their own appointment®. When the
Crufaders feized Conftantinople, and placed one
of their own leaders on the Imperial throne, the
Italian States were likewife gainers by that event.
The Venetians who had planned the enterprize,
and tock a confiderable part in carrying it into
execution, did not negle& to fecure to themfelves
the chief advantages redounding from its fuccefs.
They made themfelves mafters of part of the an-
cient Peleponnefus in Greece, together with fome
of the moft fertile iflands in the Archipelago.
Many valuable branches of the commerce, which
formerly centered in Conftantinople, were tranf-
ferred to Venice, Genoa, or Pifa. Thus a fuccef-
fion of events occafioned by the Holy War, opened
various fources, from which wealth flowed in fuch

® Muratori Antiquit, Italic. medii mvi, vol, ii. go6, &c.
D2 abundange
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Sect. I. abundance in thefe cities?, as enabled them, in
concurrence with another inftitution which fhall
¢ immediately mentioned, to fecure their own

liberty and independence,

:‘Ih; eftra II. Tue inftitution to which I alluded was the
ithment

of o mu- forming of cities into communities, corporations,
niicafi-  or badies politick, and granting them the privilege
goierment of municipal jurifdiétion, which contributed more,
perhaps, than any other caufe to introduce regular
government, police and arts, and to diffufe them
over Europe. The feudal government had dege-
nerated into a {yltem of oppreffion. ~ The ufurpa-
tions of the nobles were become unbounded and
intolerable : they had reduced the great body of
the people into a flate of attual fervitude: the
condition of thofe dignified with the name of free-
men, was often little preferable to that of the other.
Nor was fuch oppreflion the portion of thofe alone
who dwelc in the country, and were employed in
Theancient cultivating the eftate of their mafter. Cities and
aie.  villages held of fome great lord, on whom they
depended for protection, and were no lefs fubjeét
to his arbitrary jurifdi¢tion. The inhabitants were
deprived of the natural, and moft unalienable rights
of humanity. They could not difpofe of the ef-
fects which their own induftry had acquired, either

by a latter will, or by any deed executed during

? Villehardouin hift, de Conflant. fous PEmpereurs Frangois,
105, &C.

theip
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their lifes, They had no right to appoint guar- Seer. L
dians for their children during their minarity. g
They were not permitred to marry without pur-
chafing the confent of the lord on whom they de-
pended . If once they had commenced a law-fuit,

they durft not terminate it by an accommodation,
becaufe that would have deprived the lord in

whofe court they pleaded, of the perquifites due

to him on pafling fentence .  Services of various

kinds, no lefs difgraceful than oppreflive, were ex-

atted from them without mercy or moderation.

The {pirit of induftry was checked in fome cities

by abfurd regulations, and in others by. unrea-
fonable exactions : nor would the narrow and op-
preflive maxims of a military ariftocracy have
permitted it ever to rife to any degree of height or

vigour %,

But as foon as the cities of Italy began to turn py, 4.,

their attention towards commerce, and to conceive o7 ¢f cities

fome idea of the advantages which they might de- lf:;?;fd in
rive from it, they became impatient to fhake off
the yoke of their infolent lords, and to eftablifh
among themfelves fuch a free and equal govern-

9 Dacherii Spiceleg. tom. xi. 374, 375. edit, in 4to. Orco-
nances des Rois de France, tom, iii. z04. N¢. 2. 6.

* Ordonances des Rois de France, tom. i. p. 2z. tom. iii.
203. N° 1. Murat, Antiq. Ital. vol. iv. p. zo0. Dacher, Spicels
vol. xi. 325. 341, °

¢ Dacher. Spicel. vol, ix. 182.

¥ M. I’Abbé Mably obfervat. fur P’hilt. de Franze, tom. ii,
p- 2- 95

‘ D3 ment
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secr. I, ment as would render property fecure, and induf-

try flourithing. The German Emperors, efpecially
thofe of the Franconian and Suabian lines, as the
feat of their government was far diltant from
Iraly, pofleffed a feeble and imperfeét jurifdiction
in that country. Their perpetual quarrels eicher
with the Popes or with their own turbulent vaffals,
diverted their attention from the interior police of
Italy, and gave conftant employment to their arms.
Thefe circumftances encouraged the inhabitants of
fome of the Italian cities, towards the beginning
of the eleventh century, to affume new privileges,
to unite together more clofely, and to form them-
felves into bodies politick under the government of
laws eftablifhed by common confent *. The rights,
which many cities acquired by bold or fortunate
ufurpations, others purchafed from the Emperors,
who deemed themfelves gainers when they received
large fums for immunities which they we¢re no
longer able to withhold; and fome cities obtained
them gratuitoufly from the generofity or facility of
the Princes on whom they depended, The great
increafe of wealth which the Crufades brought into
Ttaly, occafioned a new kind of fermentation and
adtivity in the minds of the people, and excited
fuch a general paffion for liberty and independence,
that before the conclufion of the laft Crufade, all
the confiderable cities in that country had either
purchafed or had extorted large immunities from
the Emperars [P].

¢ Murat. Antiquit, Ital. vol, iv, p. 5.

[f] NOTE XV.

Tuis
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THis innovation was not long known in Italy Szcr.l.
before it made its way into France. Louis the e
Grofs, in order to create fome power that might 4= i
counterbalance thofe potent _vaﬁ'als who controuled, 1:;::”:-:: H
or gave law to the crown, firlt adopted the plan of i pe.
conferring new privileges on the towns f[ruated A_'P';;_og°
within his own domaine. Thefe privileges were
called charters of community, by which he en-
franchifed the inhabitants, abelithed all marks of
fervitude, and formed them into corporations or
bodies politick, to be governed by a council and
magiltrates of their own nomination. Thele ma-
giftrates had the right of adminiftering juftice within
their own precinéts, of levying taxes, of embody-
ing and training to arms the militia of the town,
which took the field when required by the fove-
reign, under the command of officers appointed by
the community, The great barons imitated the
example of their monarch, and granted like im-
munities to the towns within their territories. They
had wafted fuch great fums in their expeditions to
the Holy Land, that they were eager to lay hold
on this new expedient for raifing money, by the
fale of thofe charters of liberty. Though the in-
ftitution of communities was as repugnant to their
maxims of policy, as it was adverfe to their power,
they difregarded remote confequences, in order to
obtain prefent relief. In lefs than two centuries,
fervitude was abolifhed in moft of the towns in
France, and they became free corporations, inftead
of dependent villages, without jurifdiction or pri-

D 4 vileges,
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seer. I vileges [ Q). Much about the fame period, the
great cities in Germany began to acquire like im-
munities, and laid the foundation of their prefent
liberty and independence [R]. The practice fpread
quickly over Europe, and was adopted in Spain,
England, Scotland, and all the other feudal king-
doms [S].

dte hapgy THE good effeds of this new inftitution were
effeéts upon

e s immediately felt, and its influence on government

iniabitants; a8 Well 2s manners was no lefs extenfive than falu-
tary. A great body of the people was releafed
from fervitude, and from all the arbitrary and grie-
vous impofitions to which that wretched condition
had fubjeted them. Towns, upon acquiring the
right of community, became fo many little re-
publicks, governed by known and equal laws,
Liberty was deemed fuch an eflential and charac-
teriftic part in their conftitution, that if any flave
took refuge in one of them, and refided there dur-
ing a year without being claimed, he was inftantly
declared a freeman, and admitted as'a member of
the community ¥,

upon the As one part of the people owed their liberty to

power of the . 45 i

Robility ; the eretion of communities, another was indebted
to them for their fecurity. Such had been the

ftate of Europe during feveral centuries, that felfe

[ Q] NOTE XVI. [R] NOTE XVII,
(8] NOTE XVIII,
W Statut. Humberti Bellojoci Dacher. Spicel. vol. ix. 182,
385 Charta Comit. Foren, ibid. 193,
prefervation
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prefervation obliged every man to court the patron- Seer. I,

age of fome powerful baron, and in times of danger
his _caftle was the place to which all reforted for
fafety. But towns furrounded with walls, whofe
inhabitants were regularly trained to arms, and
bound by intereft, as well as by the moft folemn
engagements, rec_ipror:all_y to defend each other,
afforded a more commodious and fecure retreat.
The nobles began to be confidered as of lefs im-
portance, when they ceafed to be the fole guardi-
ans to whom the people could look up for protec-
tion againft violence, '

Ir the nobility fuffered fome diminution of their upon he
credit and power by the privileges granted to the the crown;

cities, the crown acquired an increafe of both. As
there were no regular troops kept on foot in any
of the feudal kingdoms, the Monarch could bring
no army into the field but what was compofed of
foldiers furnithed by the crown vaffals, always jea-
lous of the regal authority; nor had he any funds
for carrying on the publick fervice, but fuch as they
granted him with a very fparing hand. But when
the members of communities were permitted to
bear arms, and were trained to the ufe of thefe,
this in fome degree fupplied the firft defet, and
gave the crown the command of a body of men
independent of its great vaffals. The attachment
of the cities to their fovereigns, whom they re-
{pected as the firlt authors of their libertics, and
whom they were obliged to court as the proteftors

of -
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Ster. L of their immunities againft the demineering fpirit
== of the nobles, contributed fomewhat towards re-

tpon the
increale of
induftry,

moving the fecond evil, as, on many occafions, it
procured the crown fupplies of money which added
new force to government *,

Tre acquifition of liberty made fuch a happy
change in the condition of all the members of
communities, as roufed them from that inaction
into which they had been funk by the wretch-
ednefs of their former ftate. The fpirit of in-
duftry revived, Commerce became an objeé of
attention, and began to flourith. Population in-
creafed. Independence was eftablifhed ; and wealth
flowed into cities which had long been the feat of
poverty and oppreflion. Wealth was accompanied
by its ufual attendants, oftentation and luxury;
and though the former was inelegant and cumber-
fome, and the latter indelicate, they led gradually
to greater refinement in manners, and in the habits
of life. Together with this improvement in man-
ners, a more regular {pecies of government and
police was introduced. As cities grew to be more
populous, and the occafions of intercourfe among
men increafed, ftatutes and regulations multiplied
of courfe, and all became fenfible that their com-
mon fafety depended on obferving them with ex-
actnefs, and on punifhing fuch as violated them,
with promptitude and rigour. I.aws and fubordi-

* Ordon, des Rois de Fiance, tom, i, 6oz, 785, tom. iis
318, 422,

nation,
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nation, as well as polithed manners, taking their Sszer. I
rife in cities, diffufed themfelves infenfibly through
the reft of the fociety.

III. Tue inhabitants of cities having obtained T inha-

bitants of

perfonal freedom and municipal jurifdiction, foon eities e
- . - . . quire poil=
acquired civil liberty and political power. It was rical power

as members

a fundamental principle in the feudal fyftem of of the con-
policy, that no freeman could be governed or taxed “*““**
unlefs by his own confent. In confequence of this,
the vaflals of every baron were called to his court,
in which they eftablithed, by mutual confent, fuch
regulations as they deemed moft beneficial to
their fmall fociety, and granted their fuperior fuch
fupplies of money, as were proportional to their
abilities, or to his wants. The barons themfelves,
conformably to the fame maxim, were admitted
into the fupreme affembly of the nation, and con-
curred with the fovereign in enacting laws, or in
impofing taxes. As the fuperior lord, according
to the original plan of feudal policy, retained the
dire& property of thofe lands which he granted,
in temporary pofitflion, to his vaffals, the law,
even after fiefs became hereditary, ftill fuppofed
this original prattice to fubfift, and a baron con-
tinued to be confidered as the guardian of all who
refided within his territories. The great council
of each nation, whether diftinguifhed by the name
of a parliament, a diet, the Cortes, or the ftates-
general, was compofed entirely of fuch barons,
and dignified ecclefiafticks, as held immediately of
3 the
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the crown., Towns, whether fituated within the

i royal domaine, or on the lands of a fubjeé, de-

A.D.1263.

pended for protection on the lord of whom they
held, They had no legal name, no political ex-
iftence, which could entitle them to be admitted
into the legiflative affembly, or could give them any
authority there. But as foon as they were enfran-
chifed, and formed into Bodies Corporate, they
became legal and independent members of the
conftitution, and acquired all the rights effential
to freemen. Amongit thefe, the moft valuable,
was the privilege of a decifive voice in enadling
publick laws, and granting national {fubfidies. It
was natural for cities, accultomed to a form of
municipal government, according to which no.
regulation could be eftablithed within the com-
munity; and no money could be raifed but by
their own confent, to claim this privilege. The
wealth, the power and confideration which they
acquired on recovering their liberty, added weight
to their claim; and favourable events happened,
or fortunate conjunétures occurred in the different
kingdoms of Europe, which facilitated or for-
warded their obtaining pofleflion of this important
right. In England, one of the firft countries in
which the reprefentatives of boroughs were ad-
mitted into the great council of the nation, .the
barons who took arms againft Henry III. fum-
moned them to attend parliament in order to add
greater popularity to their party, and to ftrengthen
the barrier againft the encroachment of regal power.
In France, Philip the Fair, a Monarch no lefs faga-

cioug
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cious than enterprizing, conflidered them as inftru- Secr. L
ments which might be employed with equal ad- =™~
vantage to extend the royal prerogative, to coun-
terbalance the exorbitant power of the nobles, and

to facilicate the impofition of new taxes. With

thefe views, he introduced the deputies of fuch

towns as were formed into communities into the
ftates-general of the nation’. Inthe Empire, the

wealth and immunities of the Imperial cities
placed them on a level with the moft confiderable
members of the Germanick body. Confcious of

their own power and dignity, they pretended to

the privilege of forming a feparate bench in the a.D. rag3.
diet ; and made good their pretenfion .

But in what way foever the reprefentatives of The happy
cities firft gained a place in the legiflature, that f:,c:f.;::.
event had great influence on the form and genius of 8 ™™
government. It tempered the rigour of ariftocra-
tical oppreffion, with a proper mixture of popular
liberty : It fecured to the great body of the peo-
ple, who had formerly no reprefentatives, ative
and powerful guardians of their rights and privi-
leges: It eftablifhed an intermediate power between
the King and nobles, to which each had recourfe
alternately, and which at fome times oppofed the
ufurpations of the former, on other occafions

checked the encroachments of the latter. As foon

¥ Pafquier Recherches de la France, p. 81. edit, Par. 1633.
% Pfeflel Abregé de Ihiftoire & droit d'Allemagne, p, 408,
451..
o as
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secr. I, as the reprefentatives of communities gained any

=== degree of credit and influence in the legiflature,
the fpirit of laws became different from what it had
formerly been ; it flowed from new principles ; it
was directed towards new obje&s ; equality, order,
the publick good, and the redrefs of grievances,
were phrafes and ideas brought into ufe, and
which grew to be familiar in the ftatutes and jurif
prudence of the European nations. Almoft all
the efforts in favour of liberty in every country of
Europe, have been made by this new power in the
legiflature. In proportion as it rofe to confidera«
tion and influence, the feverity of the ariftocratical
fpirit decreafed ; and the privileges of the people
became gradually more extenfive as the ancient
and exorbitant jurifdition of the nobles was
abridged [T].

Thepeople IV, Tue inhabitants of towns having been de-

acquire - . e
berty by en- Clared free by the charters of communities, that
i:i:{"fe" part of the people which refided in the country,
' and wasemployed in agriculture, began to recover
liberty by enfranchifement. During the rigour of
feudal government, as hath been already obferved,
the great body of the lower people was reduced
to fervitude. They were flaves fixed to the foil
which they cultivated; and together with it were
transferred from one proprietor to another, by fale,
or by conveyance. The fpirit of feudal policy did
not favour the enfranchifement ef that order of
men, It was an eftablithed maxim, that no vafial

[T] NOTE XIX.

could
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could legally diminifh the value of a fief, to the Szer. L
detriment of the lord from whom he had received
it.. In confequence of this, manumiffion by the
authority of the immediate mafter was not valid :
and unlefs it was confirmed by the fuperior lord of
whom he held, flaves belonging to the fief did not
dcquire a complete right to their liberty. Thus it
became neceffary to afcend through all the grada-
tions of feudal holding to the King, the lord Para-
mount®. A form of procedure fo tedious and
troublefome, difcouraged the pra&ice of manu-
miffion. Domeftic or perfonal flaves often ob-
tained liberty from the humanity or beneficence of
their mafters, to whom they belonged in abfolute

property. The condition of flaves fixed to the foil,
was much more unalterable,

Bur the freedom and independence which one The mo-
part of the people had obtained by the in&itution;f‘g,:ﬁi;
of communities, infpired the other with the moft e
ardent defire of acquiring the fame privileges ; and
their fuperiors, fenfible of the benefits which they
themfelves had derived from former conceffions,
were lefs unwilling to gratify them by the grant
of new immunities, The enfranchifement of laves
became more frequent; and the Monarchs of
France, prompted by neceffity no lefs than by
their inclination to reduce the power of the nobles, a.D.111¢,
endeavoured to render it general. Louis X. and ** 3%
his brother Philip, iffued ordinances, declaring,

2 Etabliffemens de St. Louis, liv. ii, ch, 34, Ordon, tom. i.
283, not, (a).

“ That
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Seer. L ¢¢ T'hat as all men were by nature free-born, and
Y as their kingdom was called the kingdom of Franks,

they determined that it fhould be fo in reality as
well as in name ; therefore they appointed that en-
franchifements fhould be granted throughout the
whole kingdom, upon juft and reafonable condi-
tions ®.”  Thefe edits were carried into immediate
execution within the royal domaine. The exam-
ple of their fovereigns, together with the expecta-
tion of confiderable fums which they might raife
by this expedient, led many of the nobles to fet
their dependents at liberty ; and fervitude was gra-
dually abolithed in almoft every province of the
kingdom [U]. In Italy, the eftablifhment of re<
publican government in their great cities, the ge-
nius and maxims of which were extremely differ-
ent from thofe of the feudal policy, together with
the ideas of equality, which the progrefs of com-
merce had rendered familiar, gradually introduced
the pratice of enfranchifing the ancient predial
flaves. In fome provinces of Germany, the per=
fons who had been fubjeét to this fpecies of bond-
age, were releafed ; in others, the rigour of their
ftate was mitigated. In England, as the fpirit of
liberty gained ground, the very name and idea of
perfonal fervitude, without any formal interpofi-
tion of the legiflature to prohibit it, was totally
banifhed.

® Ordon. tom. i. p. 593, 653+
WINOTE xx,

THE
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Tue effe@s of fuch a remarkable change in the Seer. I.

condition of fo great a part of the people, could 1, Fa

M thag upin

not fail of being conliderable and extenfive. The?

t

—J

he im=

hufbandman, mafter of his own induftry, and fe- povedeat

cure of reaping for himfelf the fruits of his labour,
became the farmer of the fame fields where he had
formerly been compelled to toil for the benefic of
another. The odious names of mafter and of flave,
the moft mortifying and deprefling of all diftinc-
tions to human nature, were abolithed. New
profpects opened, and new incitements to ingenuity
and enterprize prefented themfelves to thofe who
were emancipated. The expectation of bettering
their fortune, as well as that of raifing themfelves
to a more honourable condition, concurred in call-
ing forth their ativity and genius; and a nume-
rous clafs of men, who formerly had no political
exiftence, and were employed merely as inftruments
of labour, became ufeful citizens, and contributed
towards augmenting the force or riches of the fo-
ciety, which adopted them as members.

of [teielys

V. Tag various expedients which were employed Tt intro-

in order to introduce a more regular, equal, and |

uétion of

maore regu-

vigorous adminiftration of juftice, contributed ! «dmini-

firation of
greatly towards the improvement of fociety. What juftice, con-
tributes to

was the particular mode of difpenfing jultice in theim-

the feveral barbarous nations which over-ran the?{
Roman Empire, and took poffeflion of its differ-
ent provinces, cannot now be determined with cer-
tainty. We may conclude from the form of go-
vernment eftablithed among them, as well as from

Vou. I. E their

rovement

f focicty.
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seer 1. their ideas concerning the nature of fociety, that

the authority of the magiftrate was extremely li-
mited, and the independence of individuals pro-
portionally great. Hiftory and records, as far as
thefe reach back, juftify this conclufion, and re-
prefent the ideas and exercife of juftice in all the
countries of Europe, as little different from thofe
which muit take place in a ftate of nature. To
maintain the order and tranquillity of fociety by the
regular execution of known laws; to inflit ven-
geance on crimes deftru@tive of the peace and
fafety of individuals, by a profecution carried on
in the name, and by the authority of the commu-
nity ; to confider the punifhment of criminals as a
public example to deter others from violating the
laws ; were objeés of government little underftood
in theory, and lefs regarded in practice. The ma-
giftrate could hardly be faid to hold the fword of
juftice ; it was left in the hands of private per-
fons. Refentment was almoft the fole motive for
profecuting crimes; and to gratify that paffion,
was the end and rule in punifhing them. He who
fuffered the wrong, was the only perfon who had a
right to purfue the aggrefior, and to exact or to
remit the punithment, From a fyftem of judicial
procedure, fo crude and defective as feems to be
fcarcely compatible with the fubfiftence of civil fo-
ciety, diforder and anarchy flowed. Superftition
concurred with this ignorance concerning the na-
ture of government, in obftructing the adminiftra-
tion of juftice, or in rendering it capricious and
unequal. To provide remedics for thefe evils, fo

ASs
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as to give a more regular courfe to juftice, was, Sect. L.
during feveral centuries, one great objeét of poli-

tical wifdom. The regulations for this purpofe

may be reduced to three general heads: To ex-

plain thefe, and to point out the manner in which

they operated, is an important article in the hiftory

of fociety among the nations of Europe.

1. Tue firlt confiderable ftep towards eftablifh- This efed-
ing an equal adminiftration of juftice, was the abo- lilrs che
lithment of the right which individuals claimed of e s
waging war with each other, in their own name,
and by their own authority. To repel injuries,
and to revenge wrongs, is no lefs natural to man
than to cultivate friendfhip: and while fociety re- Original
mains in its moft fimple ftate, the former is con- concerning
fidered as a perfonal right no lefs unalienable than ™"
the latter. Nor do men in this fituation deem that
they have a title to redrefs their own wrongs alone ;
they are touched with the injuries of thofe with
whom they are connected, or in whofe honour they
are interefted ; and are no lefs prompt to avenge
them. The favage, how imperfetly foever he
may comprehend the principles of political union,
feels warmly the fentiments of focial affeétion, and
the obligations arifing from the ties of blood. On
the appearance of an injury or affront offered to
his family or tribe, he kindles into rage, and pur=
- fues the authors of it with the keeneft refentment.

He confiders it as cowardly to expect redrefs from
any arm but his own, and as infamous to give up
to another the right of determining what repara-

E 2 tion
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tion he fhould accept, or with what vengeance he
fhould reft fatisfied.

Tae maxims and praétice of all uncivilized na«
tions, with refpect to the profecution and punifh-
ment of offenders, particularly thofe of the ancient
Germans, and other Barbarians who invaded the
Roman Empire, are perfettly conformable to thefe
ideas . While they retained their native fimpli-
city of manners, and continued to be divided into
fmall tribes or focieties, the defefts in this imper-
fect fyftem of criminal jurifprudence (if it merits
that name) were lefs fenfibly fele. When they
came to fettle in the extenfive provinces which
they had conquered, and to form themfelves into
great monarchies 5 when new objeéts of ambition
prefenting themfelves, increafed both the number
and the violence of their diffenfions, they ought to
have adopted new maxims concerning the redrefs
of injuries, and to have regulated by general and
equal laws, that which they formerly left to be di-
rected by the caprice of private paffion. But
fierce and haughty chieftains, accuftomed to avenge
themfelves on fuch as had injured them, did not
think of relinquithing a right which they con-
fidered as a privilege of their order, and a mark
of their independence. Laws enforced by the au-
thority of Princes and Magiftrates who pofiefled
little power, commanded no great degree of reve-
rence. The adminiftration of juftice among rude

¢ Tacit. de Mor, German. cap. 21, Vell. Paterc. lib. ii.
¢ 118,

illiterate
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illiterate people, was not fo accurate, or decifive, Srcr. I.
or uniform, as to induce men to fubmit implicitly to BERgoms
its determinations. Every offended baron buckled

on his armour, and fought redrefs at the head of

his vaffals. His adverfary met him in like hoftile

array, Neither of them appealed to impotent

laws, which could afford them no proteétion. Nei-

ther of them would {ubmit points, in which their
paffions were warmly interefted, to the flow deter-
mination of a judicial enquiry. Both trufted to

their fwords for the decifion of the conteft. The
kindred and dependents of the aggrefior, as well

as of the defender, were involved in the quarrel.

They had not even the liberty of remaining neu-

tral. Such as refufed to act in concert with the

party to which they belonged, were not only ex-

pofed to infamy, but fubjected to legal penalcies.

Tar different kingdoms of Europe were torn The rent-
and affli¢ted, during feveral centuries, by inteftine of it.
wars, excited by private animofities, and carried
on with all the rage natural to men of fierce man-
ners, and of violent paffions. The eftate of every
baron was a kind of indcpcndc:nt territory, dif-
joined from thofe around it, and the hoftilities be-
tween them were perpetual. The evil became fo
inveterate and deep-rooted, that the form and laws
of private war were afcertained, and regulations
concerning it made a part in the fyftem of jurif-
prudence ¢, in the fame manner as if this practice

4 Beaumaroir Couftumes de Beauvoilis, ch, 5g, et les notes
de Thaumaffiere; p. 447.

E 3 had
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had been founded in fome natural right of huma-
nity, or in the original conftitution of civil fociety.

So great was the diforder, and fuch the calami-
ties which thefe perpetual hoftilities occafioned,
that various efforts were made to wreft from the
nobles this pernicious privilege which they claimed,
It was the intereft of cvery fovereign to abolith a
practice which almoft annihilated his authority.
Charlemagne prohibited it by an exprefs law, as
an invention of the devil to deftroy the order and
happinefs of fociety 3 but the reign of one Mo-
narch, however vigorous and active, was too fhort
to extirpate a cuftom fo firmly eftablithed. In-
ftead of enforcing this prohibition, his feeble fuc-
cetlors durft venture on nothing more than to ap-
ply palliatives, They declared it unlawful for any
perfon to commence war, until he had fent a for-
mal defiance to the kindred and dependents of his
adverfary ; they ordained that, after the commif-
fion of the trefpafs or crime which gave rife to a
private war, forty days muft elapfe before the per-
fon injured fhould attack the vafials of his adver-
fary 5 they enjoined all perfons to fufpend their
private animofities, and to ceafe from hoftilities
when the King was engaged in any war againft the
enemies of the nation. The church co-operated
with the civil magiftrate, and interpofed its autho-
rity in order to extirpate a praltice {fo repugnant
to the fpirit of Chriftianity, Various councils if-
fued decrees, prohibiting all private wars; and

¢ Capitul, A, D, 801, Edic. Baluz, Vol. i. p. 371.

denounced
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denounced the heavieft anathemas again®t fuch as
fhould difturb the tranquillity of fociety, by clam-
ing or exercifing that barbarous right. The aid
of religion was called in to combat and fubdue the
ferocity of the times. The Almighty was faid to
have manifefted, by vifions and revelations to dif-
ferent perfons, his difapprobation of that fpirit of
revenge, which armed one part of his creatures
againft the other. Men were required, in the name
of God, to fheath their fwords, and to remember
the facred ties which united them as Chriftians, and
as members of the fame fociety. But this junétion
of civil and ecclefiaftick authority, though ftrength-
ened by every thing moft apt to alarm and to over-
awe the credulous fpirit of thofe ages, produced
no other effect than fome temporary {ufpenfions of
hoftilities, and a ceflation from war on certain days
and feafons confecrated to the more folemn a&ts of
devotion. The nobles continued to affert this dan-
gerous privilege ; they refufed to obey fome of the
laws calculated to annul or circumicribe it; they
eluded others ; they petitioned ; they remonitrated ;
they ftruggled for the right of private war as the
higheft and moft honourable diltinction of their
order. Even fo late as the fourteenth century, we
find the nobles in feveral provinces of France con-
tending for their ancient method of terminating
their differences by the fword, in preference to that
of fubmitting them to the decifion of any judge.
The final abolition of this practice in that king-
dom, and the other countries in which it prevailed,
is not to be afcribed fo much to the force of fla-

E 4 tutes
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Secr. 1. tutes and decrees, as to the gradual increafe of the

=™ royal authority, and to the imperceptible progrefs
of jufter fentiments concerning government, order,
and public fecurity [X ]

The prohi- 5, T'g prohibition of the form of trial by ju-

bition ef =y
trial by ju- dicial combat, was another confiderable ftep to-

;;l."irfﬁ:ﬁ;rwards the introduction of fuch regular government
et o he a8 fecured publick order and private tranquillity.
:ii‘:i:}?;}:; As the right of private war left many of the quar-
ticc rels among individuals to be decided, like thofe
between nations, by arms; the form of trial by
judicial combat, which was eftablithed in every
country of Europe, banifhed equity from courts of
juftice, and rendered chance or force the arbiter of
their determinations. In civilized nations, all tranf-
altions of any importance are concluded in writing.
pefeisin L he exhibition of the deed or inftrument is full
thedudiow, evidence of the fa, and afcertains with precifion
Slenemd- what each pagy has ftipulated to perform, But
among a rude people, when the arts of reading and
writing were fuch uncommon attainments, that to
be matfter of either, intitled a perfon to the appel-
lation of a clerk or learned man, fcarcely any thing
was committed to writing but treaties between
Princes, their grants and charters to their fubjeéts,
or fuch tranfactions between private parties as were
of extraordinary confequence, or had an extenfive
effe@t. The greater part of affairs in common

life and bufinefs, were carried on by verbal cons

[X] NOTE XxI.
tracts
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trafls or promifes. This, in many civil queftions, Stet. L.

not only made it difficult to bring proof fufficient to
eftablith any claim, but encouraged falfehood and
fraud by rendering them extremely eafy. Even in
criminal cafes, where a particular fact muft be af-
certained, or an accufation be difproved, the nature
and effeét of legal evidence was little underftood
by barbarous nations. To define with accuracy
that fpecies of evidence which a court had reafon
to expect; to determine when it ought to infift on
politive proof, and when it fhould be fatisfied with
a proof from circumftances ; to compare the tefti-
mony of difcordant witnefles; and to fix the de-
gree of credit due to each; were dilcuffions too
intricate and fubtile for the jurifprudence of igno-
rant ages. [n order to avoid encumbering them-
felves with thefe, a more fimple form of procedure
was introduced into courts as well civil as criminal.
In all cafes, where the notoriety of the fatt did
not furnith the cleareft and moft direét evidence,
the perfon accufed, or he againft whom an action
was brought, was called legally, or offered volun-
tarily to purge himfelf by oath ; and upon his de-
claring his innocence, he was inftantly acquitted %,
This abfurd praétice effe¢tually fereened guilt and
fraud from dete&ion or punifhment, by render-
ing the temptation to perjury fo powerful, that it
was not ealy to refift it. The pernicious effects
of it were fenfibly felt; and in order to guard
£ Leg. Burgtnd, Tir. 8, & 45. Leg. Aleman, Tit, 89. Leg.

Baiwar, Tit: 8. § 5. 2. &,
againft
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Seer. I. againft them, the laws ordained, that oaths fthould
=== e adminiftered with great {olemnity, and accom-
panied with every circumftance which could in-
fpire religious reverence, or fuperftitious terror ¥,
This, however, proved a feeble remedy: thefe
ceremonious rites became familiar, and their im-
preffion on the imagination gradually diminifhed ;
men who could venture to difregard truth, were
not apt to ftartle at the folemnities of an oath.
Their obfervation of this, put legiflators upon de-
vifing a new expedient for rendering the purgation
by oath more certain and fatisfactory. They re-
quired the perfon accufed to appear with a certain
numbcr of freemen, his neighbours or relations,
who corroborated the oath which he took, by fwear-
ing that they believed all that he had uttered to be
true. Thefe were called Compurgators, and their
number varied according to the importance of the
fubjet in difpute, or the nature of the crime with
which a perfon was charged ®. In fome cafes, the
concurrence of no lefs than three hundred of thefe
auxiliary witnefles was requifite to ‘acquit the per-
fon accufed ', But even this device was found to
be ineffectual. It was a point of honour with
every man in Europe, during feveral ages, not to
defert the chief on whom he depended, and to ftand
by thofe with whom the ties of blood connected
him. ‘Whoever then was bold enough to violate
¢ Du Cange Gloffar. voc. Furamentum, vol. iii. p. 1607.
Edit. Benediét. b Du Cange, ibid. vol. iii. p. 1599.
! Spelman Gloffar, voc, Afath. Gregor. Turon, Hlﬂ libs

viils €, 9.
1 the
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the laws, was fure of devoted adherents, willing to Secr. L
abet, and eager to ferve him in whatever manner

he required. The formality of calling Compur-
gators, proved an apparent, not a real {ecurity,
againft falfchood and perjury; and the fentences

of courts, while they continued to refer every point

in queftion to the oath of the defendant, became

fo flagrantly iniquitous as excited univerfal indigs

nation againft this method of procedure *.

SensiBLE of thefe defects, but ftrangers to the M sas
manner of corre&ing them, or of introducing a pradice of
more proper form, our anceftors, as an infallible {22oa"s *®
method of difcovering truth, and of guarding
againft deception, appeaied to Heaven, and re-
ferred every point in difpute to be determined, as
they imagined, by the decifions of unerring wifdom
and impartial juftice. The perfon accufed, in or-
der to prove his innocence, fubmitted, in fome
cafes, to trial, by plunging his arm in boiling
water ;3 by lifting a red-hot iron with his naked
hand; by walking bare-foot over burning
plough-thares; or by other experiments equally
perilous and formidable. On other occafions, he Particularly
challenged his accufer to fight him in fingle com- e
bat. All thefe various forms of trial were con-
ducted with many devout ceremonies ; the mini-
fters of religion were employed, the Almighty was
called upon to interpofe for the manifeftation of
guilt, and for the proteétion .of innocence; and
whoever efcaped unhurt, or came off victorious,

k Leg. Langobard, lib, i, tit, 55. § 34.
was
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Secr. 1. was pronounced to be acquitted by the Fudgment
" of God .

3"5:;1"3 Awmonc all the whimfical and abfurd inftitutions
this practice which owe their exiftence to the weaknefs of hu-
fﬁ:n}:.';:r?g. man reafon, this, which fubmitted queftions that
;szf:;:;i affected the property, the reputation, and the lives
of men, to the determination of chance, or of
bodily ftrength and addrefs, appears to be the moft
extravagant and prepofterous. There were cir-
cumitances, however, which led the nations of Eu-
rope to confider this equivocal mode of deciding
any point in conteft, as a direé& appeal to Heaven,
and a certain method of difcovering its will.  As
men are unable to comprehend the manner in which
the Almighty carries on the government of the uni-
verfe, by equal, fixed, and general laws, they are
apt to imagine, that in every cafe which their paf-
fions or intereft render important in their own eyes,
the Supreme Ruler of all ought vifibly to difplay
his power, in vindicating innocence and puntfhing
vice. It requires no inconfiderable degree of fci-
ence and philofophy to correét this popular error.
But the fentiments prevalent in Europe during the
dark ages, inftead of corretting, ftrengthened it.
Religion, for feveral centuries, confifted chiefly in
believing the legendary hiftory of thofe faints whofe
names croud and difgrace the Romifh calendar.
The fabulous tales concerning their miracles, had
been declared authentick by the bulls of Popes, and
! Murat, Diflertatio de judiciis Dei. - Antiquit, Italic, vol, iiis
p. 61z,
the
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the decrees of councils ; they made the great fub- Srer. I
ject of the inftructions which the clergy offered to ="
the people, and were received by them with im-
plicit credulity and admiration. By attending to
thefe, men were accuftomed to believe that the
eftablithed laws of nature might be violated on the
moft frivolous occafions, and were taught to look
rather for particular and extraordinary alls of
power under the divine adminiftration, than to
contemplate the regular progrefs and execution of
a general plan.  One fuperftition prepared the way
for another ; and whoever believed that the Su-
preme Being had interpofed miraculoufly on thofe
trivial occafions mentioned in legends, could not
but expect his intervention in matiers of greater
importance, when folemnly referred to his decifion.

Witn this fuperftitious opinion, the martial Ao like..
{pirit of Europe, during the middle ages, concurred toeir mar-
in eftablifthing the mode of trial by judicial com- % #%%
bat. To be ready to maintain with his fword
whatever his lips had uttered, was the firlt maxim
of honour with every gentleman. To affert their
own rights by force of arms, to infli¢t vengeance
on thofe who had injured or affronted them, were
the diftin¢tion and pride of high-fpirited nobles.

The form of trial by combat coinciding with this
maxim, flattered and gratified thefe paffions. Every
man was the guardian of his own honour, and of
his own life ; the juftice of his caufe, as well as his
future reputation, depended on his own courage

and prowefs. This mode of decilion was con-
fidered,



62 A VIEW OF THE

secr. T. fidered, accordingly, as one of the happieft efforts
= of wile policy 3 and as foon as it was introduced,
all the forms of trial by fire or water, and other fu-
perititious experiments, fell into difufe, or were
employed only in controverfies between perfons of
inferior rank. The trial by combat was autho.
rized over all Europe, and received in every coun-

try with equal fatisfaction. Not only queftions
concerning uncertain or contefted faéts, but general
and abftrat points in law, were determined by the
iffue of a2 combat; and the latter was deemed a
method of difcovering truth more liberal as well
as more fatisfactory, than that by examinatio.. and
argument. Not only might parties, whofe minds
were exafperated by the eagernefs and the hoftility
of oppofition, defy their antagonift, and require him
to make good his charge, or to prove his innocence,
with his fivord ; but witnefies, who had no intereft
in the iffue of the queftion, though called to declare
the truth by laws which ought to have afforded them
protection, were equally expofed to the danger of
a challenge, and equally bound to affert the vera-
city of their evidence by dint of arms. To com-
plete the ablurdities of this military jurifprudence,
even the charaéter of a judge was not facred from
its violence. Any one of the parties might interrupt
a judge when about to deliver his opinion; might
accufe him of iniquity and corruption in the moit
reproachful terms, and throwing down his gauntlet,
might challenge him to defend his integrity in
the field; nor could he, without infamy, refufe
Lo
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to accept the defiance, or decline to enter the lifls
againft fuch an adverfary.

Trus the form of trial by combat, like other
abufes, fpread gradually, and extended to all per-
fons, and almoft to all cafes. Ecclefiafticks, women,
minors, fuperannuated andinfirm perfons, who could
not with decency or juftice be compelled to take
arms, and to maintain their own caufe, were obliged
to produce champions, whom they engaged, by af-
fection or rewards, to fight their battles, The fo-
lemnities of a judicial combat were fuch as were
natural in an adion, which was confidered both as
a formal appeal to God, and as the final decifion
of queftions of the higheft moment. Every cir-
cumftance relating to them, was regulated by the
ediéts of Princes, and explained in the comments
of lawyers, with a minute and even fuperftitious
accuracy. Skill in thefe laws and rites was the
only fcience of which warlike nobles boafted, or
which they were ambitious to attain ™,

By this barbarous cuftom, the natural courfe
of proceeding, both in civil and criminal queftions,
was entirely perverted. Force ufurped the place of
equity in courts of judicature, and juftice was ba-
nifhed from her proper manfion. Difcernment,
learning, integrity, were qualities lefs neceffary to
a judge, than bodily ftrength and dexterity in the

m See a curious difcourfe concerning the laws of judicial com-
bat, by Thomas of Woodftock, Duke of Gloucefler, uncle to
Richard 11, in Spelman’s Gloflar. voc, Campus,

ufe
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Sier. I ufe of arms. Daring courage, and fuperior vigour
Y or addrefs, were of more moment towards fecuring
the favourable iffue of a fuit, than the equity of
a caufe, or the clearnefs of the evidence. Men,
of courfe, applied themfelves to cultivate the ta-
. lents which they found to be of greateft utility,
As ftrength of body and addrefs in arms were no
lefs requifite in thofe lifts which they were obliged
to enter in defence of their private rights, than in
the field of battle, where they met the enemies of
their country, it became the great object of edu-
cation, as well as the chief employment in life, to
acquire thefe martial accomplifhments. The ad-
. miniftration of juftice, inftead of accuftoming men
to liften to the voice of equity, or to reverence the
decifions of law, added to the ferocity of their
manners, and taught them to confider force as the

great arbiter of right and wrong.

Varions ex-  T'HESE pernicious effets of the trial by combat
pedients for

Shnig were %b obvious, that they -did not a_}togct'her t?ﬁ:ape
e the view of the unobferving age in which it was
introduced. The clergy, from the beginning, re-
monftrated againft it as repugnant to the fpirit of
Chriftianity, and fubverfive of juftice and order ",
But the maxims and paffions which favoured it, had
taken fuch hold of the minds of men, that they
difregarded admonitions and cenfures, which, on
other occafions, would have ftruck them with
terror.  The evil was too great and inveterate to
yield to that remedy, and continuing to increafe,

* Du Cange Gloflar, voc. Duellum, vol, iis pe 1675, "
the
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the civil power at length found it neceffary to in- Seer. L.

terpofe. Confcious, however, of their own limited
authority, monarchs proceeded with caution, and
their firft attempts to reftrain, or to fet any bounds
to this practice, were extremely feeble, One of the
earlieft reftrictions of this practice which occurs in
the hiftory of Europe; is that of Henry I. of Eng-
land. It extended no farther than to prohibit
the trial by combat in queftions concerning pro-
perty of fmall value® Louis VII. of France imi-
tated his example, and iffued an ediét to the fame
effect ». St. Louis, whofe ideas as a legiflator were
far fuperior to thofe of his age, endeavoured to in-
troduce a more perfect jurifprudence, and to fub-
ftitute the trial by evidence, in place of that by
combat, But his regulations, with refpet to this,
were confined to his own domains; for the great
vaffals of the crown poffefled fuch independent
authority, and were fo fondly attached to the an-
cient practice, that he durft not venture to extend
it to the whole kingdom. Some barons volunta-
rily adopted his regulations, The {pirit of courts
of juftice became averfe to the mode of decifion
by combat, and difcouraged it on every occafion.
The nobles, neverthelefs, thought it fo honourable
to depend for the fecurity of their lives and for-
tunes on their own courage alone, and contended
with fo much vehemence for the prefervation of
this favourite privilege of their order, that the fuc-

© Bruffel Ufage des Fiefs, vol, ii. p. g6z,
P Ordon, tom. i« p, 16,

Vou. L. £ ceffora
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ceffors of St. Louis, unable to oppofe, and afraid
of offending fuch powerful {ubjeéts, were obliged,
not only to tolerate, but to authorize the practice
which he had attempted to abolith® In other
countries of Europe, efforts equally zealous were
employed to maintain the eftablifhed cuftom 5 and
fimilar conceflions were extorted from their refpeca
tive fovereigns. It continued, however, to be an
objet of policy with every monarch of abilities or
vigour, to explode the trial by combat; and vari-
ous ediéts were iffued for this purpofe. But the
obfervation which was made concerning the right
of private war, is cqually applicable to the mode
of trial under review. No cuftom, how abfurd
foever it may be, if it has fubfifted long, or de-
rives its force from the manners and prejudices of
the age in which it prevails, was ever abolifhed
by the bare promulgation of laws and ftatutes,
T he fentiments of the people muft change, or fome
new power {ufficient to counteract it muft be in-
troduced. © Such a change, accordingly, took place
in Europe, as {cience gradually increafed, and fo-
ciety advanced towards more perfect order. In
proportion as the prerogative of Princes extended,

and came to acquire new force, a power, interefted

" in fuppreffing every practice favourable to the in-

dependence of the nobles, was intreduced. The

firuggle, neverthelefs, fubfifted for {everal centu-

rics; fometimes the new regulations and ideas

feemed to gain ground ; fometimes ancient habits

recurred 3 and though, upon the whole, the trial
9 Ordon. tom. i, p. 328. 390+ 435s

by
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by combat went more and more into difufe, yet Scer. .
inftances of it occur, as late as the fixteenth cen~

tury, in the hiftory both of France and of Eng-

land. In proportion as it declined, the regular
adminiftration of juftice was reftored, the proceed-

ings of courts were direéted by known laws, the

ftudy of thefe became an object of attention to
judges, and the people of Europe advanced faft
towards civility, when this great caufe of the fera-

city of their manners was removed [Y ].

3: By authorizing the right of appeal from the The privi
. lege of ap-
courts of the Barons to thofe of the King, and pe.ling irom

fubjecting the decifions of the former to the review Siyere

of the latter, a new ftep, not lefs confiderable Sty M

than thofe which I have already mentioned, was L?Eif:?t:hg
taken towards eftablithing the regular, confiftent, asminitra-
and vigorous adminiftration of juftice, Amongfit:.ofwf‘
all the encroachments of the feudal nobles on

the prerogative of their Monarchs, their ufurping

the adminiftration of juftice with fupreme autho-

rity, both in civil and criminal caufes, within the
precints of their own eftates, was the molt fin-

gular, In other nations, fubjeés have contended

with their Princes, and have endeavoured to ex-

tend their own power and privileges; but in the

hiftory of their ftruggles and pretenfions, we dif-

cover nothing fimilar to this right which the

feudal barons claimed, and acquired. It muft Osigin of
lave been fomething peculiar in their genius and b isier

and inde-

manners that fuggefted this idea, and prompted pendent ja=s

[Y] NOTE XXIIL sthe nobilitys
¥z them
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Secv.T. them to infift on fuch a claim.  Among the rude
‘_-""""'pwple who conquered the various provinces of
the Roman Empire, and eftablithed new king-
doms there, the paffion of refentment, too impe-
tuous to bear controul, was permitted to remain
almolt unreftrained by the authority of laws.
The perfon offended, as has been obferved, re-
tzined not only the right of profecuting but of
punifhing his adverfary. To him it belonged to
infi& fuch vengeance as fatiated his rage, or to
accept of fuch fatisfaction as appeafed it. But
while fierce barbarians continued to be the fole
judges in their own caufe, their enmities were im-
placable, and immortal; they fet no bounds either
to the degree of their vengeance, or to the dura~
tion of their vefentment.  The excefles which this
occafioned, proved fo deftrutive of peace and
order in fociety, as forced them to think of fome
remedy. At firft, arbiters interpofed, and by per-
fuafion or intreaty prevailed on the party offended
to accept of a fine or compofition from the ag-
greffor, and to drop all farther profecution.. But
as fubmiffion to perfons who had no legal or magi-
fterial authority was altogether voluntary, it be-
came neceflary to eftablilh judges with power
fufficient to enforce their own decifions. The
leader whom they were accuftomed to. follow and
to obey, whofe courage they refpefted, and in
whole integrity they placed confidence, was the
perfon to whom a martial people naturally com-
mitted this important prerogative. Every chieftain
was the commander of his tribe in war, and their
judge
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judge in peace. Every baron led his vaffals to Srer. L
the field, and adminiftered juftice to them in his —
hall. Their high-fpirited dependents would not

have recognized any other authority, or have fub-
mitted to any other jurifdiction. Butin times of
turbulence and violence, the exercife of this new
funétion was attended not only with trouble, but

with danger. No perfon could affume the cha-

racter of a judge, if he did not pofiefs power fuf-

ficient to protect the one party from the violence

of private revenge, and to compel the other to
accept of fuch reparation as he enjoined. In con-
fideration of the extraordinary efforts which this

office required, judges, befides the fine which they
appointed to be paid as a compenfation to the
perfon or family who had been injured, levied an
additional fum as a recompence for their own
labour; and in all the feudal kingdoms the latter

was not only as precifely afcertained, but as regu-

larly exacted, as the former.

Taus, by the natural operation of circumftances The extent
peculiar to the manners or political ftate of the fia. o i
feudal nations, feparate and territorial jurifdictions F7*cs
came not only to be eftablifhed in every kingdom,
but were eftablifhed in {fuch a way, that the in-
tereft of the barons concurred with their ambition
in maintaining and extending them. It was not
merely a point of honour with the feudal nobles
to difpenfe jultice to their vaffals; but from the
exercife of that power arofe one capital branch of
their revenue ; and the emoluments of their courtg

R werg
]
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Secr. T were frequently the main fupport of their dignity,

It was with infinite zeal that they afferted and
defended this high privilege of their order. By
this inftitution, however, every kingdom in Eu-
rope was fplit into as many feparate principalities
as it contained powerful barons. Their vaffals,
whether in peace or in war, were hardly fenfible
of any authority, but that of their fuperior lord,
They felt themielves fubjet to no other com-
mand. ‘They were amenable to no other jurifs
di¢tion. The ties which linked together thefe
fmaller confederacies became clofe and firm ; the
bonds of public union relaxed, or were diflfolved.
The nobles ftrained their invention in devifing re-
gulations which tended to afcertain and perpetuate
this diftinétion.  In order to guard againft any
appearance of fubordination in their courts to
thofe of the crown, they conftrained their mo-
narchs to prohibit the royal judges from enter-
ing their territories, or from claiming any jurife
di¢tion there; and if, either through miftake, or
from the fpirit of encroachment, any royal judge
ventured to extend his® authority to the vafials of
a baron, they might plead their right of exemp-
tion, and the lord of whom they held could not
only refcue them out of his hands, but was inti-
tled to legal reparation for the injury and affront
offered to him. - The jurifdition of the royal
judges fcarcely reached beyond the narrow limits
of the King’s demefnes. Inftead of a regular gra-
dation of courts, all acknowledging the authority
of the fame general laws, and looking up to thefg

89
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#s the guides. of their decifions, there were in Secr. L

every feudal Kingdom a thoufand independent tri- ~
bunals, the proceedings of which were direfted by
local cuitoms and contraditory forms. The col-
lifion of jurifdiftion among thefe numerous courts
often retarded the execution of juftice: 1he
variety and caprice of their modes of procedure
muft have for ever kept the adminifiration of it
from attaining any degree of uniformity or per-
fection. '

AvL the monarchs of Europe perceived thefe £

rmr—

xpedients

CAELEY Sl employed in
encroachments on their jurifdiétion, and bore them

or

der to li-

with impaticnce. But the ufurpations of the nobles fy, & e

were {o firmly eftablithed, and the danger of en-
deavouring to overturn them by open force was
fo manifeft, that they were obliged to remain
fatisfied with attempts to undermine them. Vari-
ous expedients were employed for this purpofe ;
cach of which merit attention, as they mark the
progrefs of law and equity in the feveral kingdoms
of Europe. At firlt, Princes endeavoured to cir-
cumfcribe the jurifdiétion of the barons, by per-
mitting them to take cognizance only of {maller
offences, relerving thofe of greater moment, under
the appellation of Pleas of the Crewn, and Reyal
Canfes, to be tried in the King’s courts, This
affected only the barons of inferior note ; the more
powerful nobles fcorned fuch a diftin&ion, and
not only claimed unlimited jurifdition, but obliged
their fovereigns to grant them charters, con-
weying or recognizing this privilege in the mofk

F a4 amplg
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Secr.l. ample form. = The attempt, neverthelefs, was proa

duttive of fome good confequences, and paved
the way for more, . It turned the attention of men
towards a jurifdiGtion diftinét from that of the
baron whofe vaffals they were; it accuftomed them
to the pretenfions of fuperiority which the crown
claimed over territorial judgess and taught them,
when opprefled by their own fuperior lord, to look
up to their fovereign as their protector. This
facilitated the introduétion of appeals, by which
Princes brought the decifions of the barons™ courts
under the review of the royal judges. = While trial
by combat fubfifted in full vigour, no point de-
cided according to that mode, could be brought
under the review of another court, It had been
referred to the judgment of God s the iffue of
battle had declared his will; and it would have
been impious to have called in queftion the equity
of the divine decifion. But as foon as that bar-
barous cuftom began to fall into difufe, Princes
encouraged the wvaffals of the barons to fue for
redrefs, by appealing to the royal courts. . The
progrefs of this practice, however, was flow and
gradual. The firft inftances of appeals were on
account of #hbe delay, or the refufal of juftice in the
baron’s court; and as thefe were countenanced
by the ideas of fubordination in the feudal con-
flitution, the nobles allowed them to be intro-
duced without much oppofition. But when thefe
were followed by appeals on account of ke in-
Juftice or iniquity of the femtence, the nobles then
began to be fenfible, that if this innovation became

T generaly
A



STATE OF EUROPE,

73

general, the fhadow of power alone would remain Szer. L.

in their hands, and all real authority and jurif-
di¢tion would centre in thofe courts which pof-
feffed the right of review. They inftantly took
the alarm, remonftrated againft cthe encroachment,
and contended boldly for their ancient privileges.
But the monarchs in the different kingdoms of
Europe purfued their plan with fteadinefs and prus
dence. Though forced to fufpend their opera-
tions on fome occafions, and feemingly to yield
when any formidable confederacy of their vaffals
united againft them, they refumed their meafures
as foon as they obferved the nobles to be remifs
or feeble, and pufhed them with vigour. They
appointed the royal courts, which originally were
ambulatory, and irregular with refpect to their
times of meeting, to be held in a fixed place, and
at ftated feafons. They were folicitous to name
judges of more diftinguifhed abilities than fuch as
prefided in the courts of the barons. They added
dignity to their chara&er, and fplendour to their
affemblies. They laboured to render their forms
regular, and their decrees confiftent. Such judi-
catories became, of courfe, the objects of publick
confidence as well as veneration. ‘The people,
relinquithing the partial tribunals of their lords,
were eager to bring every fubject of conteft under
the more equal and difcerning eye of thofe whom
their fovereign had chofen to give judgment in
his name, Thus Kings became once more the
heads of the community, and the difpenfers of

ju{’cicc
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Secr. I. juftice to their fubjects, The barons, in fomd
kingdoms, ceafed to exercife their right of jurif-
diétion, becaufe it funk into contempt; in others,
it was circumicribed by fuch regulations as ren-
dered it innocent, or it was entirely abolifhed by
exprefs ftatutes, Thus the adminiftration of juf-
tice taking its rife from one fource, and following
one direftion, held its courfe in every ftate with
more uniformity, and with greater force [Z].

Therepula. V1. T'wE forms and maxims of the canon law,
ton e Which were become univerfally refpectable from
Pore perfe their authority in the fpiritual courts, contributed
aiminifti- ot a lictle towards thele improvements in jurif-
prudence which I have enumerated. If we confider
the canon law politically, and view it either as a
{yftem framed on purpofe to aflift the clergy in
ufurping powers and jurifdition no lefs repugnant
to the nature of their funétion, than inconfiftent with
the order of government ; or as the chief inftru-
ment in eftablithing the dominion of the Popes,
which fhook the throne, and endangered the liber-
ties of every kingdom in Europe, we muit pro-
nounce it one of the moft formidable engines ever
formed againft the happinefs of civil fociety. But
if we contemplate it merely as a code of laws
refpeting the rights and property of individuals,
and attend only to the civil effeéts of its decifions
The po- concerning thefe, it will appear in a different,
grefs of ece . :
cefstical and a much more favourable light. . In ages of
ot (2} NOTE XXIIL

ignorancg
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fgnorance and credulity, the minifters of religion
are the objeéts of fuperftitious veneration. "'When g
the barbarians who over-ran the Empire frft em-
braced the Chriftian faith, they found the clergy
in pofleflion of confiderable power; and they
naturally transferred to thofe new guides the pro-
found fubmiffien and reverence which they were
accuflomed to yield to the priefts of that religion
which they had forfaken. They deemed their
perfons to be as facred as their funéion; and
would have confidered it as impious to fubje&
them to the profane jurifdiction of the laity. The
clergy were not blind to the advantages which the
weaknefs of mankind afforded them. They efta-
blithed courts, in which every queftion relating
to their own character, their funéion, or their pro-
perty was tried. They pleaded, and obtained an
almoft total exemption from the authority of civil
judges. Upon different pretexts, and by a multi-
plicity of artifices, they communicated this privi-
lege to fo many perfons, and extended their jurif-
diction to fuch a variety of cafes, that the greater
part of thofe affairs which gave rife to conteft and
litigation, was drawn under the cognizance of the
fPiritual courts,

Bur in order to difpofe the laity to fuffer thefe the plan of
ufurpations without murmuring or oppofition, it st

jurifpro-
was neceflary to convince them, that the admi- eocemore
_ : : 2 per:e‘& tham
piftration of jufltice would be rendered more per- thatin the

s civil v
fect by the eftablithment of this new jurifdiction. i
; This
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sscr. I. This was not a difficult undertaking, at the period
V=" when ecclefialticks carried on their encroachments

The pood
effecls of

imitating
and adopr-
ingir.

with the greateft fuccefs. That fcanty portion
of fcience which ferved to guide men in the ages
of darknefs, was wholly engroffed by the clergy.
They alone were accuflomed to read, to enquire,
and to reafon. Whatever knowledge of ancient
jurifprudence had been preferved, either by tradi.
tion, or. in fuch books as had efcaped the deftruc.
tive rage of barbarians, was poffefied only by
them. Upon the maxims of that excellent fyltem,
they founded a code of laws confonant to the
great principles of equity. Being diretled by fixed
and known rules, the forms of their courts were
afcertained, and their decifiens became uniform
and confiftent. Nor did they want authority fuof-
ficient to enforce their fentences, Excommunica-
tion and other ecclefiaftical cenfures, were punifth~
ments more formidable than any that civil judges
could inflict in {fupport of their decrees.

Fr is not furprifing, then, that ecclefaftical
jurifprudence fhould become fuch an object of
admiration and refpect ; that exemption from civil
jurifdiftion was courted as a privilege, and con-
ferred as a reward. It is not furprifing, that even
to rude people, the maxims of the canon law
fhould appear more equal and jult than that ill-
digefted jurifprudence which directed all proceed-
ings in the civil courts, According to the latter,
the differences between contending barons were,

terminated,
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terminated, as in a ftate of nature, by the fword ; Szer.l.

according to the former, every matter was fub-
jected to the decifion of laws. The one, by per-
mitting judicial combats, left chance and force to
be arbiters of right or wrong, of truth or falfe-
hood ; the other, paffed judgment with refpe& to
thefe by the maxims of equity, and the teftimony
of witneffes. Any error or iniquity in a fentence
pronounced by a baron to whom feudal jurifdiction
belonged, was irremediable, becaufe originally it
was fubject to the review of no fuperior tribunal 3
the ecclefiaftical law eftablithed a regular grada-
tion of courts, through all which a caufe might be
carried by appeal, until it was determined by that
authority which was held to be fupreme in. the
church. Thus the genius and principles of the
canon law prepared men for approving thofe three
great alterations in the feudal jurifprudence which
1 have mentioned. But it was not with refpeét to
thefe points.alone that the canon law fuggefted
improvements beneficial to fociety. Many of the
regulations, now deemed the barriers of perfonal
fecurity, or the fafeguards of private property,
are contrary to the fpirit, and repugnant to the
maxims of the civil jurifprudence, known in Eu-
rope during feveral centuries, and were borrowed
from the rules and pradtice of the ecclefiaftical
courts. By obferving the wifdom and equity of
the decifions in thefe courts, men began to per-
ceive the neceflity either of deferting the martial

tribunals
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Secr. I, tribunals of the barons, or of attempting to reform
== them [AA].

Therevival _ VII. THE revival of the knowledge and ftudy of
f the Ro- ] : + ¥

Sunte  the Roman law co-operated with the caufes which
s el I have mentioned, in introducing more juft and

E:’;‘:‘;“‘;}‘;r_ liberal ideas concerning thr_: nature of government,
Gieeand and the adminiftration of juftice. Among the ca-
lamities which the devaltations of the barbarians
who broke in upon the Empire brought upon
mankind, one of the greatelt was their overturn-
. ing the {yftem of Roman jurilprudence, the nobleft
monument of the wifdom of that great peopley
Thecir- formed to fubdue and to govern the world, The

cumitances ) 0 e i
from which laws and regulations of a civilized community,
}:ﬁﬁ?ﬂ:’:‘,wer&,altOgcther repugnant to the manners and
oblivion.  jdeas of thefc ferce invaders. They had refpeét
to objedts, of which a rude people had no con-<
ception 3 and were adapted to a ftate of fociety
with which they were entirely unacquainted. For
this reafon, wherever they fettled, the Roman
jurifprudence foon funk into oblivion, and lay
buried for fome centuries under the load of thofe
inftitutions which the inhabitants of Europe dig-
nified with the name of laws. But towards the
middle of the twelfth century, a copy of Jufti-
nian’s Pandeéts was accidentally difcovered inf
Traly. By that time, the ftate of fociety was fof
far advanced, and the ideas of mien fo much en=

[AA] NOTE XXIV,

Targed
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darged and improved by the occurrences of fevera] Secr. L

centuries, during which they had continued in g

political union, that they were ftruck with admi- 122

ration of a fyftem which their anceftors could notv
- comprehend. Though they had not hitherto at«
tained fuch a degree of refinement, as to catch
from the ancients a relith for true philofophy, or
fpeculative {fcience; though they were ftill infen-
fible to the beauty and elegance of claffical com-
pofition ; they were fufficiently qualified to judge
with refpect to the merit of their {yftem of laws,
in which all the points moft interefting to man-
kind, and the chief objefts of their attention in
every age, were fettled with difcernment, precifion
and equity. All men of letters ftudied this new
fcience with eagernefs; and within a few years
after the difcovery of the Pandeés, profefiors of

civil law were appointed, who taught it publickly
in moft countries of Europe.

which fas

oured the
revival of ite

Tue effe@s of having fuch a perfet model to Thees:as

- - . f h'
ftudy and to imitate were foon manifeft. Men, as G 500"
foon as they were acquainted with fixed and ge- Jem and

the difpen«
neral laws, perceived the advantage of them, and fation of

became impatient to afcertain the principles and’
forms by which judges fhould regulate their deci-
fions. Such was the ardour with which they car-
ried on an undertaking of fo great importance to
fociety, that before the clofe of the twelfth cen-
tury, the feudal law was reduced into a regular
fyftem; the code of canon law was enlarged and

methodized 3

jultices
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Srer. I. methodized ; and the loofe uncertain cuftoms of

== different provinces or kingdoms were collefted
and arranged with an order and accuracy acquired
from the knowledge of Roman jurifprudence: 1In
fome countrics of Europe the Roman law was
adopted as fubfidiary to their own municipal law ;
and all cafes to which the latter did not extend,
were decided according to the principles of the
former. In others, the maxims as well as forms
of Roman jurifprudénce mingled imperceptibly
with the laws of the countty, and had a powerful; *
though lefs fenfible, influence, in improving and
perfelting thea: [BB].

From all Tuzse various improvements in the {yftem of
eiaion jurifprudence, and adminiftration of juftice, occa<
pofifs  foned a change in manners, of great importancey
and of extenfive effect. -They gave rife to a dif-
tinétion of profefiions; they obliged men to cul-
tivate different talents, and te aim at different
accomplithments, in order to qualify themfelves
for the various departments and funétions which
became neceffary in fociety . Among uncivilized
pations, there is but one profeflion honourable,
that of arms. All the ingenuity and vigour of
the human mind are exerted in acquiring military
fkill, or addrefs. The funétions of peace are few
and fimple ; and require no particular courfe of

[BB] NOTE XXV.
*+Dr. Fergufon’s Effay on the Hiflory of Civil Socicty, parf

iv. fect. 1.

education
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education or of ftudy, as a preparation for dif-
charging them., This was-the ftate of Europe
during feveral centuries. Every gentleman, born
a foldier, {corned any other occupation; he was
taught no fcience buct that of war; even his exer-
cifes and paftimes were feats of martial prowefs,
Nor did the judicial charaéter, which perfons of
noble birth were alone entitled to affume, demand
any degree of knowledge beyond that which. fuch
untutored foldiers pofieffed. To recolleét a few
traditionary cuftoms which time had confirmed,
and rendered refpectable ; to mark out the lifts of
battle with due formality 3 to obferve the ifiue of
the combat; and to pronounce whether it had
been conduéted according to the laws of arms;
included every thing that a baron, who aéted as a
judge, found it neceffary to underftand.

81

Seer. I,
e |

But when the forms of legal procecdmgs WETE The efiets

fixed, when the rules of decifion were commitred
to writing, and colleted into a body, law became
a fcience, the knowledge of which required a
. regular courfe of ftudy, together with long atten-
ticn .to the practice of courts. Martial and ilii-
terate nobles, had neicher leifure nor inclination to
undertake a tafk {o laborious, as well as fo foreign
from all the occupations which they deemed enter-
taining, or fuitable to their rank. They gradu-
_ally relinquifhed their places in ceurts of juftice,
where their ignorance expofed them to contempt.
They became weary of attending to the difcuflion

Yor. 1. G of

of this on
fociaty.
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Seer. 1. of cafes, which grew too intricate for them to

v comprehend. Not only the judicial determination
of points which were the fubje@t of controverfy,
but the conduét of all legal bufinefs and tranfac-
tions was committed to perfons trained by previous
ftudy and application to the knowledge ‘of law.
An order of men, to whom their fellow-citizens
had daily recourfe for advice, and to whom they
looked up for decifion in their moft important
concerns, naturally acquired confideration and in-
Auence in fociety. They were advanced to ho-
nours which had been confidered as the peculiar
rewards of military virtue. They were entrufted
with offices of the higheft dignity, and moft exten-
five power. Thus, another profeffion than that
of arms, came to be introduced among the laity,
and was reputed honourable. The funétions of ci-
vil life were attended to, The talents requifite for
difcharging them were cultivated. A new road
,was opened to wealth and eminence. The arts
and virtues of peace were placed in their proper
rank, and received their due recompence [CC).

The fpirit VIII. Wmive improvements {o important with

o chiviy refpect to the ftate of fociety and the adminiftra-
;::'t’:;'*:” tion of juftice, gradually made progrefs in Europe,
sndmore  fentiments more- liberal and generous had begun
manaes.  to animate the nobles, Thefe were infpired by
the fpiric of Chivalry, which, though confidered,
commonly, as a wild inftitution, the effe® of

[CC] NOTE XXVI

caprice,
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caprice, and the fource of extravagance, arofe Seter. L.
naturally from the ftate of fociety at that period, “™
and had a very ferious influence in refining the
manners of the Iluropean nations, The ﬁ:udalé’:iﬂ;'l;f'
flate was a ftate of perpetual war, rapine, and
anarchy ; during which the weak and unarmed
were expofed every moment to infults or injuries.
The power of the fovereign was too limited to
prevent thefe wrongs; and the adminiftration of
juftice too feeble to redrefs them. There was
fcarcely any protetion againft violence and op-
preflion, but what the valour and generofity of
private perfons afforded. T he fame {pirit of enter-
prife which had prompted fo many gentlemen to
take arms in defence of the opprefled pilgrims in
Paleftine, incited others to declare themfelves the
patrons and avengers of injured innocence at
home, When the final reduction of the Holy
Land under the dominion of Infidels put an end .
to thefe foreign expeditions, the latter was the
only employment left for the activity and courage
of adventurers. To check the infolence of over-
grown oppreflors ; to fuccour the diftrefed; to
refcue the helplefs from captivity ; to proteét, or
to avenge women, orphans, and ecclefiaftics, who
could not ‘bear arms in their own defence; to
redrefs wrongs, and to remove grievances; were
deeméd aéts of the higheft prowefs and merit.
Valour, humanity, courtefy, juftice, honour, were
the charaferiftic qualities of chivalry., To thefe
were added religion, which mingled itfelf with
every paflion and inftitution during the middle
G 2 ages,
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ages, and by infufing a large proportion of enthu+
fialtic zeal, gave them fuch force, as carried them
to romantic excefs. Men were trained to knight-
hood by a long previous difcipline; they were
admitzed into the order by folemnities no lefs de-
vout than pompous ; every perfon of noble birth
courted that honour; it was deemed a diftinétion
fuperior to royalty ; and monarchs were proud to
receive it from the hands of private gentlemen.

Tuis fingular inftitution, in which valour, gal-
lantry, and religion, were fo ftrangely blended,
was wonderfully adapted to the tafte and genius
of martial nobles ; and its effeéts were foon vifible
in their manners. = War was carried on with lefs
ferocity,” when humanity came to be deemed the
ornament of knighthood no lefs than courage.
More gentle and polithed manners were intro-
duced, when courtefy was recommended as the
moft amiable of knightly virtues. Violence and
oppreffion decreafed, when it was reckoned meri-
torious to check and to punith them. A ferupu-
lous adherence to truth, with the moft religious
attention to fulfil every engagement, became the
diftinguifhing charalleriftic of a gentleman, be-
caufe chivalry was regarded as the fchool of
honour, and inculcated the moft delicate fenfibility
with refpet to that point. - The admiration of
thefe qualities, together with the high diftinétions
and prerogatives conferred on knighthood in every

part of Europe, infpired perfons of noble birth on

fome
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fome occafions with a fpecies of military fana- Secr. I

ticifm, and led them to extravagant enterprifes.
But they imprinted deeply in their minds the
principles of generofity and honour. Thefe were
ftrengthened by every thing thar can affeét the
fenfes, or touch the heart. The wild exploits of
thofe romantic knights who fallied forth in queft
of adventures, are well known, and have been
treated with proper ridicule. The political and
permanent effects of the fpirit of chivalry have
been lefs obferved. Perhaps, the humanity which
accompanies all the operations of war, the refine-
ments of gallantry, and the point of honour, the
three chief circumftances which diftinguifh modern
from ancient manners, may be afcribed in a great
meafure to this whimfical infticution, feemingly of
little benefit to mankind. The fentiments which
chivalry infpired, had a wonderful influence on
manners and conduct during the twelfth, thir-
teenth, fourteenth, and fifteenth centuries. They
were fo deeply rooted, that they continued to
operate after the vigour and reputation of the
infticution itfelf began to decline. Some confi-
derable tranfadtions, recorded in the following
hiftory, refemble the adventurous exploits of chi-
valry, rather than the well regulated operations
of found policy. Some of the moft eminent per-
fonages, whofe charatters will be delineated, were
firongly tin&ured with this romantic fpiritc. Fran<
cis I. was ambitious to diftinguith himfelf by ail
the qualities of .an accomplifhed knight, and en-

G2 deavoured
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Ster. 1. deavoured to imitate the enterprifing genius of
chivalry in war, as well as its pomp and courtefy
“during peace. The fame which he acquired by
thefe fplendid ations, fo far dazzled his more
temperate rival, that he departed on fome occa-
fions from his ufual prudence and moderation, and
emulated Francis in deeds of prowefs, or of gal-

lantry [DD].

The pro= IX. Tue progrefs of fcience, and the cultiva-

grefs of fei-

encz has  tion of literature, had confiderable effect in chang-
great influ-

ence on the iig the manners of the European nations, and
and charae. introducing that civility and refinement by which
wrofmen. they are now diftinguilhed. At the time when
their Empire was overturned, the Romans, though

they had loft that corre&t tafte which has rendered

the productions of their anceftors the ftandards of
excellence, and models for imitation to {ucceed-

ing ages, ftill preferved their love of letters, and
Tgnorance  cultivated the arts with great ardour. But rude
desges,  barbarians were fo far from being ftruck with any
admiration of thefe unknown accomplifhments,

that they defpifed them. They were not arrived

at that ftate of fociety, when thofe faculties of the

human mind, which have beauty and elegance

for their objects, begin to unfold themfelves,

They were ftrangers to all thole wants and defires

which are the parents of ingenious invention ; and

as they did not comprehend either the merit or

utility of the Roman arts, they deftroyed the moy

[DD] NOTE XXVIL. '
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numents of them, with induftry not inferior to that Sser. L
with which their pofterity have fince ftudied to ™
preferve, or to recover them. The convulfions
occafioned by their fettlement in the Empire ; the
frequent as well as violent revolutions in every
kingdom which they eftablithed; together with
the interior defets in the form of government
which they introduced, banifhed fecurity and lei-
fure ; prevented the growth of tafle, or the culture
of fcience ; and kept Europe, during feveral cen-
turies, in that {tate of ignorance which has been
already defcribed. But the events and inftitutions
which I have enumerated, produced great altera-
tions in fociety. As foon as their operation, in re-
ftoring liberty and independence to one part of the
community, began to be felt ; as foon as they be-
gan to communicate to all the members of fociety
fome tafte of the advantages arifing from com-
merce, from public order, and from perfonal fecu-
rity, the human mind became confcious of powers
which it did not formerly perceive, and fond of
occupations or purfuits of which it was formerly
incapable. Towards the beginning of the twelfth
century, we difcern the firft fymptoms of its
awakening from that lethargy in which it had been
long funk, and obferve it turning with curiofity
and attention towards new objeds.

Txe firft literary efforts, however, of the Furo- The fiet li-
. - . ' terary eftorts
pean nations in the middle ages, were extremely iii dicested,

ill-direted. Among nations, as well as individu- 27017

cau [‘us uf

als, the powers of imagination attain fome degree "™
G 4 of
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Ster, I of vigour before the intelle@nal faculties are much

—

exercifed in fpeculative or abfira difquifition.
Men are poets before they are philofophers.  They
feel with fenfibility, and defcribe with force, when
they have made but little progrefs in inveftigation
or reafoning. The age of Homer and of Hefiod
long preceded that of Thales, or of Socrates. But,
unhappily for literature, our anceitors, deviating
from this courle which nature points out, plunged
at once into the depths of abftrufe and metaphy-
fical inquiry. They had been converted to the
Chriftian faith, foon after they fettled in their new
conquefls,  But they did not receive it pure. 'I'he
prefumption of men had added to the fimple and
inftruftive doétrines of Chriftianity, the theories of
a vain philofophy, that attempted to penctrate intQ
niylteries, and to decide queftions which the li-
mited faculties of the human mind are unable to
comprehend, or to refolve. Thefe over-curious
fpeculations were incorporated with the fyftem of
religion, and came to be confidered as the moft
effential part of it, As foon, then, as curiofity
prompted men to inquire and to rea‘on, thefe were
the fubjeés which firft prefented themfielves, and,
engaged their attention. The fcholaftic theology,
with its infinite train of bold difquifitions, and fub-
tile diftinétions concerning points which are not
the object of human reafon, was the firft produc-
tion of the fpirit of inquiry after it began to re-
fume fome degree of ativity and vigour in Eue

rope. It was pot this circumftance alone that gave
©fuch
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fuch' a wrong turn to the minds of men, when they Szcr. I.
began again to exercife talents which they had fo ™ ¥
long negleéted. Moft of the perfons who attempted
to revive literature in the twelfth and thirteenth
centuries, had received inftruétion, or derived their
principles of fcience from the Greeks in the eaftern
Empire, or from the Arabians in Spain and Africa.
Both thele-people, acute and inquifitive to excefs,
corrupted thofe {ciences which they cultivated.
The former rendered theology a fyftem of {pecu-
lative refinement, or of endlefs controverfy. The
latter communicated to philofophy a fpirit of me.
taphyfical and frivolous fubtlety. Mifled by thefe
guides, the perfons who fir{t applied to feience were
involved 'in a maze of intricate inquiries. Inftead
of allowing their fancy to-take its natural range,
and to produce fuch works of invention as might
have improved their tafte, and refined their fenti-
ments; inftead of cultivating thole arts which em-
bellith human life, and render it comfortable; they
were ‘fettered by authority, they were led aftray
by example, ‘and wafted ‘the whole force of their -
genius’ in {peculations as unavailing as they were
difficult..

. BuTt fruitlefs and ill directed as: thele fpecula- They haa,

however,

tions were, their novelty rouzed, and theirboldnefs cngaibte
interefted the human mind.. The ardour with which "%
men purfued thofe uninviting ftudies, was aftonifh-
ing. Genuine philofophy was never cultivated, in’
any enlightened age, with:more zeal. Schools, upon
the model’ of thofe inftituted by Charlemagne,

WEre
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were opened in every cathedral, and almoft in
every monaftery of note. Colleges and univerfi-
ties were erected, and formed into communities
or corporations, governed by their own laws, and
invefted with feparate and extenfive jurifdiction
over their own members, A regular courfe of
ftudies was planned. Privileges of great value
were conferred on maflers and fcholars. Acade-
mical titles and honours of various kinds were in-
vented, as a recompence for both. Nor was it in
the fchools alone that fuperiority in fcience led to
reputation and authority ; it became an object of
refpet in life, and advanced fuch as acquired it
to a rank of no inconfiderable eminence. Allured
by all thefe advantages, an incredible number of
ftudents reforted to thofe new feats of learning,
and crowded with eagernefs into that new path
which was opened to fame and diftinétion.

But how confiderable foever thefe firlt efforts
may appear, there was one circumitance which pre-
vented the effects of them from being as extenfive
as they ought to have been. Al the languages in
Europe, during the period under review, were bar- -
barous. They were deftitute of elegance, of force,
and even of perfpicuity. No attempt had been
hitherto made to improve or to polifh them, The
Latin tongue was confecrated by the church to re-
ligion. Cuftom, with authority fcarcely lefs fa-
ered, had appropriated it to literature. All the
feiences cultivated in the twelfth and thirteenth
centuries, were taught in Latin, All books with

i refpect
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refpect to them were written in that language. To Secr. L.
have treated of any important fubjeét in a modern ™Y
language, would have been deemed a degradation

of it.  This confined fcience within a very narrow

circle. The learned alone were admitted into the

temple of knowledge; the gate was thut againft

all others, who were allowed to remain involved in

their former darknefs and ignorance.

Bur though fcience was thus prevented, during tsisfluence
feveral ages, from diffufing itfelf through fociety, mers oo
and -its influence much circumferibed 5 the pro- teation:
grefs which it made may be mentioned, neverthe-
lefs, among the great caufes which contributed to
introduce a change of manners into Europe. The
ardent, though ill-judged fpirit of inquiry which
I have defcribed, occafioned a fermentation of mind
‘ that put ingenuity and invention in motion, and
gave them vigour. It led men to a new employment
of their faculties, which they found to be agreeable
as well as interefting. It accuftomed them to ex-
ercifes and occupations which tended to foften
their mannets, and to give them fome relith for
the gentle virtues, peculiar to nations among
which fcience hath been cultivated with fuccefs

(EE].

X. Tue progrefs of commerce had confiderable Thlg 2o
com=
influence in polifhing the manners of the Europcan merce had

great influ-

“nations, and in leading them to order, equal laws, enceon

manners and

[EE] NOTE XXVII, government,
and
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Seer. 1. and humanity. The wants of men, in the original
V= and moft fimple ftate of fociety, are fo few, and
their defires fo limited, that they reft, contented

with the natural productions: of their climate and

foil, or with what they can add to thefe by their

own rude induftry. They have no fuperfluities to,
difpofe of, and few neceflities that demand a fup-

ply. Every little community fubfifting on its own
domeftick ftock, and fatisfied with it, is either un-
acquainted with the flates around it, or at variance
f:“:"“‘::::fwith them. Scociety and manners muft be con-
::”:E:;e:md- fiderably improved, and many provifions muft be.
made for public order and perfonal fecurity, before,

a liberal intercourfe can take place between differ-

ent nations. 'We find, accordingly, that the firft.

effe& .of the fettlement of the barbarians in the:
Empire, was to divide thofe nations which the
Roman power had ‘united. Europe was broken:

into many feparate communities. . The intercourfe,
between thele divided ftates, ceafed almoft totally
during fevéral centuries. Nayigation was dange-

rous in feas infefted by pirates; nor could ftran-.

gers truft to a friendly reception in the ports of
uncivilized nations. Even between diftant parts

of the fame kingdom, the communication was rare -

and difficult. ‘The lawlefs rapine of banditti, to-
gether with the avowed exattions of the nobles, ;
fcarcely lefs formidable and oppreflive, rendered

~a journey of any length a perilous enterprife. Fixed

to the/fpot in which they refided, the greater part

of the inhabitants of Europe loft, in a great mea.

fure, the knowicdge of remote regions, and were
unacquainted

i

i
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unacquainted ‘with their names, their fituations, Seer. I
their clima d thei diti F :
tes, and their commodities [FF |

V arious caufes, however, contributed to revive Caufessits
the fpirit of commerce, and to renew, in fome de-""""
gree, the intercourfe between different nations.
The ltalians, by their conneftion with Conftanti-
nople and other cities of the Greek empire, had
preferved in their own country fome relith for the
precious commodities and curious manufactures
of the Eaft. They communicated fome know-
ledge of thefe to the countries contiguous to Italy.
But this commerce was extremely limited, not was
the intercourfe which it occafioned between differ-
ent nations confiderable. The Crufades, by lead-
ing multitudes from every corner of Europe into
Afia, opened a more extenfive communication be-
tween the Eaft and Welt, which fubhifted for two
centuries; and though the objet of thefe expe-
ditions was conqueft and not commerce ; though
the iffue of them proved as unfortunate, as the
motives for undertaking them were wild and en-
thufiaftic, their commercial effects, as hath been
fhewn, were both beneficial and permanent. Dur-
ing the continuance of the Crufades, the great cities
in Italy, and in other countries of Europe, acquired
liberty, and together with it fuch privileges as ren-
dered them refpectable and independent commu-
nities. Thus, in every ftate there was formed a
new order of citizens, to whom commerce pre-
fented itfelf as their proper objet, and opened to

[FF] NOTE X¥XIX,
them
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secr. 1. them a certain path to wealth.and dignity. Soon
Y~ after the clofe of the Holy War, the mariner’s com-

Firll among
the Italians.

pafs was invented, which, by rendering navigation
more fecure as well as more adventrous, facilitated
the communication between remote nations, and
brought them nearer to each other.

Tae [talian States, during the fame period, efta-
blifhed a regular commerce with the Eaft in the
ports of Egypt, and drew from thence all the rich
produéts of the Indies. They introduced into
their own territories manufatures of various kinds,
and carried them on with great ingenuity and vi-
gour. They attempted new arts ; and tranfplanted
from warmer climates, to which they had been
hitherto deemed peculiar, feveral natural produc-
tions which now furnifh the materials of a lucra-
tive and extended commerce. All thefe commo-
dities, whether imported from Afia, or produced’
by their own fkill, they difpofed of to great ad-
vantage among the other people of Europe, who
began to acquire fome tafte of elegance unknown
to their anceftors, or defpifed by them. During
the twelfth and thirteenth centuries, the commerce
of Europe was almoft entirely in the hands of the
Italians, more commonly known in thofe ages
by the name of I.ombards. Companies or focie-:
ties of Lombard merchants fettled in every differ-
ent kingdom. They were taken under the imme-
diate protection of the feveral governments. They
enjoyed extenfive privileges and immunities. The
operation of the ancient barbarous laws concerning

' ftrangers,
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ftrangers, was fufpended with refpet to them,

They became the carriers, the marufacturers, and
the bankers of all Europe.

Whaire the Italians, in the fouth of Europe,
cultivated trade with fuch induftry and fuccefs,
the commercial fpirit awakened in the North to-
wards the middle of the thirteenth century. As the
nations around the Baltick were, at that time, ex-
tremely barbarous, and infefted that fea with their
piracies, the cities of Lubeck and Hamburgh,
foon after they began to open fome trade with thefe
people, found it neceffary to enter into a league of
mutual defence, They derived fuch advantages
from this union, that other towns acceded to their
confederacy, and, in a fhort time, eighty of the
moft confiderable cities fcattered through thofe vaft
countries which ftretch from the bottom of the
Baltick to Cologne on the Rhine, joined in the
famous Hanfeatick league, which became fo for-
midable, that its alliance was courted, and its en-
mity was dreaded by the greatelt monarchs, The
members of this powerful aflfbciation formed the
firft fyftematick plan of commerce known in the
middle ages, and condufted it by common laws
enatted in their general affiemblies. They fupplied
the reft of Europe with naval ftores, and pitched
on different towns, the moft eminent of which was
Bruges in Flanders, where they eftablifthed ftaples
in which their commerce was regularly carried on.
Thither the Lombards brought the produ&ions of

India,
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India, together with the manufaétures of Italy, and
exchanged them for the more bulky, but not lefs
ufeful commodities of the North, The Hanfea-
tick merchants difpofed of the cargoes which they
received from the Lombards, in the ports of the.
Baltick, or carried them up the great rivers into
the interior parts of Germany.

Tuis regular intercourfe opened between the
nations in the North and South of Europe, made
them fenfible of their mutual wants, and created
fuch new and vaft demands for commodities of
every kind, that it excited among the inhabitants
of the Netherlands a more vigorous fpirit in car-
rying on the two great manufactures of wool and.
flax, which feem to have been confiderable in that
country as far back as the age of Charlemagne.
As Bruges became the center of communication
between the L.ombard and Hanfeatick merchants,
the Flemings traded with both in that city to fuch
extent as well as advantage, as fpread among them
a general habit of induftry, which long rendered
Flanders and the adjscent provinces the moft opu-
lent, the moft populous, and bc{’c cultivated coun-
tries in JFurope. -

Struck with the flourithing ftate of thefe pro-
vinces, of which he difcerned the true caufe, Ed---
ward I11. of England endeavoured to excite a {pi-
rit of induftry among his own fubjes, who, blind
to the advantacrcs of their fitnation, and ignorant

of
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of the fource from which opulence was deftined Secr. L
to flow into;their country, were fo little attentive to
their commercial interefts, as hardly to attempt
thofe manufactures, the materials of which they
furnifhed to foreigners. By alluring Flemith arti-
fans to fectle in his dominions, as well as by many
wife laws for the encouragement and regulation of
trade, Edward gave a beginning to the woollen
manufactures of England, and firft turned the ac-
tive and enterprizing genius of his people towards
thofe arts which have raifed the Englith to the
higheft rank among commercial nations.

~ Tais increafe of commerce, and of intercourfé Tunhia.
between nations, how inconfiderable foever it may of this,
appear in refpect of their rapid and extenfive pro-
grefs during the laft and prefent age, feems vaft,
when we compare it with the ftate of both in Eu-
rope previous to the twelfth century. Icdid not
fail of producing great effets, Commerce tends
to wear off’ thofe prejudices which maintain diftinc-
tion and animofity between nations. It foftens and
polithes the manners of men. It unites them by
one of the ftrongeft of all ties, the defire of fup-
plying their mutual wants. It difpofes them to
peace, by eftablifhing in every ftate an order of
citizens bound by their intereft to be the guardians
of publick tranquillity. As foon as the commercial
fpirit begins to acquire vigour, and to gain an af-
cendant in any fociety, we difcover a new genius in
its policy, its alliances, its wars, and its negociations,

Vor. ‘L H Confpicuous
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Sver. 1. Confpicuous proofs of this occur in the hiftory of

=~ the Italian States, of the Hanfeatic league, and
the cities of the Netherlands during the period
under review. In proportion as commerce made
its way into the different countries of Europe, they
fucceffively turned their attention to thofe objects,
and adopted thofe manners,” which occupy and difs
tinguifh polifhed nations [GG].

[GG] NOTE XXX.
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View of the Progrefs of Suvciety in Euarope, wilh
refpest to the command of the national force regui-
fite in foreign operations.

UCH are the events and inftitutions, which g.cr. 1.
by the_xr powerful operation contributed, gra- ==
dually, to introduce more regular government and ciety greatly

5 . - A > improved at
more polifhed manners into the various nations of tne begin-

Furope. . When we furvey the ftate of fociety, or gt e
the character of individuals, at the opening of the sty

H 2 fifteenth
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fifteenth century, and then turn back to view the
condition of both at the time when the barbarous
tribes which overturned the Roman power com-
pleted their fettlement in their new conquefts, the
progrefs which mankind had made towards order
and refinement will appear immenfe.

GovernmeNnT, however, was fill far from ha-

fpectto the ving attained that ftate, in which extenfive mo-

command of

the national Narchies act with united vigour, or carry on great

force,

undertakings with perfeverance and fuccefs. Small
tribes or communities, even in their rudeft ftate,
may operate in concert, and exert their utmoft
force. They are excited to act not by the diftant
objeéts or the refined fpeculations, which intereft
or affe€t ‘men in polithed focieties, but by their
prefent feelings. The infults of an enemy kindle
refentment ; the fuccefs of a rival tribe awakens
emulation : thefe paflions communicate from breaft
to breaft, and all the members of the community,
with united ardour, rufh into.the field in order to
gratify their revenge, or to acquire diftinétion.
But in widely extended ftates, fuch as the great
kingdoms of Europe ‘at the beginning of ‘the fif-
teenth century, where there \is little intercourfe
between the diftant members of the community,
and where every great enterprize requires previous
concert and long preparation, nothing can roufe
and call forth their united ftrength, but the abfo-
lute command of a Defpot, or the powerful in-

fluence of regular policy. Of the former the vaft

"Empires
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Empires in the Eaft are an example; the irrefift- Seer. 1T,
ible mandate of the Sovereign reaches the moft =
remote provinces of his dominions, and compels
whatever number of his fubje&s he is pleafed to
fummon, to follow his ftandard. The kingdoms
of Europe, in the prefent age, are an inftance of
the latter; the Prince, by the lefs violent, but no
lefs effectual operation of laws and a well regu-
lated government, is enabled to avail himfelf of
the whole force of his ftate, and to employ it in

cntcrprlzes which rEqmrc firenuous and perfeve-
ring efforts.

BuT, at the opening of the fifteenth century, The power
the political conftitution in all the kingdoms ofzf?;?:‘:ﬂf-n
“Europe was very different from either of thefe ftates *
of government. The feveral monarchs, though
they had fomewhat enlarged the boundaries of pre-
rogative by fuccefsful encroachments on the im-
munities and privileges of the nobility, were pof-
fefled of an authority extremely limited. The laws
and interior police of kingdoms, though much im-
proved by the various events and regulations which
I have enumerated, were ftill feeble and imper-
fe&. In every country, a numerous body of no-
bles, who continued to be formidable notwith{tand-
ing the various expedients employed to deprefs
them, watched all the motions of their Sovereign
with a jealous attention, which fet bounds to hisam-
bition, and either prevented his forming {chemes of

H 3 extenflive
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Secr. I, extenfive enterprize, or thwarted the execution

of them.

Theerev- — Twe ordinary revenues of every Prince were fo
extremely {mall as to be inadequate to any great
undertaking. Ie depended for extraordinary fup-
plies on the good-will of his fubjeéts, who granted
them often with a reluant, and always with a
fparing hand.

n'l'“::f“:fr{t As the revenues of Princes were inconfliderable,

forconguefi the armies which they could bring into the field
were unfit for long and effeftual fervice. Inftead
of being able to employ troops trained to {kill in
arms, and to military {ubordination, by regular
difcipline, Monarchs were obliged to depend on
fuch forces as their vaflals conduéted to their
ftandard in confequence of their military tenures.
Thefe, as they were bound to remain under arms
only for a fhort time, could not march far from
their ufual place of refidence, and being more
atrached to the lord of whom they held, than to
the Sovereign whom they ferved, were often as
much difpofed to counteract as to forward his
fchemes. Nor were they, even if they had been
more fubjet. to the command of the monarch,
proper inftruments to carry into execytion any
great and ardvous epterprize. The ftrength of
an army formed either for conqueft or defence lies
in infantry. To the ftability and difcipline of
their legions, conﬁﬂ:mg chiefly of infantry, the
Romang
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Romans during the times of the republick were Seer.I1.
indebted for all their victories; and when their ™V
defcendants, forgetting the inflitutions which had
led them to univerfal dominion, fo far altered their
military fyftem as to place their principal confi-
dence in a numerous cavalry, the undifciplined
impetuofity of the barbarous nations who fought
moftly on foor, was fufficient, as I have already
obferved, to overcome them. Thele nations, {oon
after they fettled in their new conquefts, unip-
ftructed by the fatal error of the Romans, relin-
quifhed the cuftoms of their anceftors, and con-
verted the chief force of their armies into cavalry.
Among the Romans this change was occafioned
by the effeminacy of their troops, who could not
endure the fatigues of fervice, which their more
virtuous and hardy anceftors fuftained with eafe.
Among the people who eftablifhed. the new mo-
narchies into which Europe was divided, this
innovation in military difcipline feems to have
flowed from the pride of the nobles, who fcorning
to mingle with perfons of inferior rank, aimed at
being diflinguifthed from them in the field as well
asduring peace. The inftitution of chivalry, and
the frequency of tournaments, in which knights,
in complete armour, entered the lifts on horfeback
with extraordinary {plendour, difplaying amazing
addrefs, and force, and valour, brought cavalry
into ftill greater efteem. The fondnefs for that
fervice increafed to fuch a degree, that, during
the thirtgenth and fourteenth centuries, the armies
' H 4 of
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Sect. I of Europe were compofed almoft entirely of ca-
valry, No gentleman would appear in the field
but on horfeback. To ferve in any other manner
he would have deemed derogatory to his rank.
The cavalry, by way of diftintion, was called
The battle, and on it alone depended the fate of
every altion. The infantry, colleCted from the
dregs and refufe of the people, ill armed and worle
difciplined, was of no.account.

Thevarein-  As thefe cirqumftances rendered the operations

capable of

formingany Of particular kingdoms lefs confiderable and lefs
e vigorous, fo they long kept the Princes of Europe
pueoro% from giving fuch attention to the fchemes and
tranfactions of their neighbours, as led them to

form any regular fyftem of publick fecurity. They
prevented them from uniting in confederacy, or

from a€ting with concert, in order to eftablifh fuch

a diftribution and balance of power, as fhould

hinder any ftate from rifing to a fuperiority, which

might endanger the general liberty and indepen-

dence. During f{everal centuries, the nations of
Europe appear to have confidered themfelves as
feparate focieties, fcarcely conneéted together by

any common intereft, and little concerned in each

other’s affairs or operations. An extenfive com-

merce did not afford them an opportunity of ob-

ferving and penetrating into the fchemes of every
different ftate. They had not ambaffadors refiding
conftantly in every court to watch and give early
intelligence of all its motions. The expectation

: of
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of remote advantages, or the profpect of diftant Secr. iL
and contingent evils, were not fufficient to excite Nl
nations to take arms. They only, who were

within the fphere of immediate danger, and un-
avoidably expofed to injury or infult, thought
themfelves interefted in any conteft, or bound to

take precautions for their own fafety.

Whoever records the tranfaGtions of any of They were
the more confiderable European ftates during the neus v
two laft centuries, muft write the hiftory of Eu- SachiENcs
rope. Its various kingdoms, throughout that
period, have been formed into one great {yftem,
fo clolely united, that each holding a determinate
ftation, the operations of one are fo felt by all,
as to influence their counfels and regulate their
meafures. But previous to the fifteenth century,
unlefs when vicinity of territory rendered the occa-
fions of difcord frequent and unavoidable, or
when national emulation fomented or embittered

- the fpirit of hoftility, the affairs of different coun-
tries are feldom interwoven. In each kingdom of
Europe great events and revolutions happened,
which the other powers beheld with almoit the
fame indifference as if they had been uninterefted
fpectators, to whom the effect of thefe tranfactions
could never extend.

Durinc the violent ftruggles between France aconfirma-
and England, and notwithftanding the alarmingfon e

Hrom the

g ¥ affairs of
progrefs which was made towards rendering one g 7

2 Prince
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Seer. I Prince the mafter of both thefe kingdoms, hardlys

v one meafure which can be confidered as the relule
of a fagacions and prudent policy, was formed in
order to guard again(t an evenr{o fatal to Europe.,
The Dukes of Burgundy and Bretagne, whom
their fituation would not permit to remain neutral,
engaged, it is. true, in the conteft; but in taking
their part, they feem rather to have followed the
impulfe of their paffions, than to have been
guided by any jult difcernment of the danger
which threatened themfelves and the tranquillity
of urope. The other Princes, feemingly unaf-
fected by the alternate fuccefies of the contending
parties, left them to decide the quarrel, or inter-
poled only by feeble and ineffectual negociations.

From thofe  INOTWITHSTANDING the perpetual hoftilities in

of Spsine ywhich the various kingdoms of Spain were engaged
during feveral centuries, and the fucceflive occur-
rences which vifibly tended to unite that part of
the continent into one great monarchy, the Princes
of Europe fcarcely took a fingle ftep, which dif=
covers that they gave any attention to that impors-
tant event, They permitted a power to arife im-
perceptibly, and to acquire ftrength there, which
joon became formidable to all its neighbours,

Fiomthoe  AAMIDST the violent convulfions with which the
of Gumany- {birit of domination in the See of Rome, and the
turbulent ambition of the Gérman nobles, agitated

the Empire, neither the authority of the Popes,
feconded by all their artifices and intrigues, nar

the



STATE OF EUROPE. 107

the folicitations of the Emperors, could induce Secr. Il
. s 4

any of the powerful monarchs in Europe to engage ™ *

in their quarrel, or to avail themfelves of many

favourable opportunities of interpofing with effect
and advantage.

- Twis amazing inaétivity, during tranfa&ions {o This inac-
interefting, is not to be imputed to any incapacity fionié ea-
of difcerning their political confequences. The H;:;’f;;f
power of judging with fagacity, and of atting wich "™
vigour, is the portion of men in every age. The
Monarchs who reigned in the different kingdoms
of Europe during feveral centuries were not blind
to their particular intereft, negligent of the pub-
lick fafety, or ftrangers to the method of fecuring
both, If they did not adopt that {alutary {yftem,
which teaches modern politicians to take the alarm -
at the profpect of diftant dangers, which prompts
them to check the firft encroachments of any
formidable power, and which renders each ftate
the guardian, in fome degree, of the rights and
independence of all its neighbours, this was owing
entirely to fuch imperfetions and diforders in the
civil government of each country, as made it im-
poflible for fovereigns to aét {uitably to thofe ideas,
which the pofture of affairs, and their own obfer-
vation, muft have fuggelted.

Bur during the courfe of the fifteenth century, tvents hap.

A 34 = e . pened dur-

various events happened, which, by giving Princes iyghe 5m

more entire command of the force in their refpec- [P0

s T ' - il anre der the efs

tive dominions, rendered their operations more ¢ 00
vigorous
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Secr. IL vigorous and extenfive. In confequence of this,

tomemore the affairs of different kingdoms becoming more

f:;;‘:;‘;'n frequently as well as more intimately connected,

five, they were gradually accuftomed to aét in concere
and confederacy, and were infenfibly prepared for
forming a fyftem of policy, in order to eftablith
or to preferve fuch a balance of power as was moft
confiftent with the general fecurity. It was du.
ring the reign of Charles the Fifth, that the ideas,
on which this fyftem is founded, firlt came to be
fully underftood. It was then, that the maxims
by which it has been uniformly maintained fince
that @ra, were univerfally adopted. On this ac.
count, a view of the caufes and events which con-
. tributed to eftablifh a plan of policy more falutary
and extenfive than any that has taken place in the
conduét of human affairs, is not only a neceffary
introduétion to the following work, but is a ca-
pital objeét in the hiftory of Europe.

The irtof L HE firft event, that occafioned any confiderable
thele was . . ~ - .
alteration in the arrangement of affairs in Europe,

the depriv-

stheEng- was the annexation of the extenfive territories,

territories which England poffeffed on the continent, to the
sneat.  crown of France. While the Englith were mafters
of feveral of the moft fertile and opulent provinces
in France, and a great part of its moft martial
inhabitants was bound to follow their ftandard,
an Englifh monarch confidered himfelf rather as
the rival, than as the vaffal of the fovereign of

whom he held, The Kings of France, circum-
feribed
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fcribed and thwarted in their fchemes and opera- Secr. Il
tions by an adverfary no lefs jealous than formid- =~
able, durflt not venture upon any enterprize of
importance or of difficulty. The Englith were
always at hand, ready to oppofe them. They
difputed even their right to their crown, and being
able to penetrate, with eafe, into the heart of the
kingdom, could arm againft them thofe very
hands which ought to have been employed in their
defence. Timid counfels and feeble efforts were
natural to monarchs in fuch a fituation. France,
difmembered and overawed, could not attain its
proper ftation in the fyftem of Europe. But the
death of 'Henry V. of England, happily for France,
and not unfortunately for his own country, deli-
vered the French from ‘the calamity of having a
foreign mafter feated on their throne., The weak-
nefs of a long minority, the diffenfions in the
Englith court, together with the unfteady and
languid conduét which thefe occafioned, afforded
the French a favourable opportunity of recovering
the territories which they had loft. The native
valour of the French nobility heightened to an
enthufiaftick confidence, by a fuppofed interpo-
fition of heaven in their behalf; conduéted in the
field by {kilful leaders ; and directed in the cabinet
by a prudent monarch; was exerted with fuch
vigour and fuccefs, during this favourable junc-
ture, as not only wrefted from the Englifh their
new conquefts, but ftript ‘them of their ancient

poficlions in France, and reduced them within
the
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Sscv. 11, the narcow precinéts of Calais, and its petty ter.
S HOTY

The effet As foon as fo many confiderable provinces were
f“:c',';’_f.-,“,f'g re-united to their dominions, the Kings of France,
the gt confcious of this acquifition of ftrength, began to
monwchy: form bolder fehemes of interior policy, as well as
of foreign operations. - They immediately became
formidable to their neighbours, who began to fix

their attention on their meafures and motions, the
importance of which they fully perceived. From

this aera, France, poffefied of the advantages

which it derives from the fituation and contiguity

of its territories, as well as from the number and

valour of its people, rofe to new influence in Eu-

rope, and was the firft power in a condition to

give alarm to the jealoufy or fears of the fates

around it

On e e Nor was France indebted for this increafe of
tary force in 1M pOrtance merely to the re-union of the provinces
thenation. o hich had been torn from it. A circumftance
attended the recovery of thefe, which, though lefs
confiderable, and lefs obferved, contributed not a
little to give additional vigour and decifion to all
the efforts of that monarchy. During the ob-
ftinate ftruggles between France and England, all
the defeds of the military fyftem under the feudal
government were fenfibly felt. A war of long
continuance languithed, when carried on by troops
bound and accuftomed to keep the ficld only for

a few
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afew weeks,  Armies, compofed chiefly of heavy-Secr. IL
armed cavalry, were unft either for the attack or ~
the defence of the many towns and caftles, which

it became neceflary to guard or to reduce. In or-

der to obrain fuch permanent and effectiveé force,

as became requifite during thefe lengthened con-

teils, the Kings of France took into their pay con-
fiderable bands of mercenary foldiers, levied fome-

times among their own fubjeéts, and fometimes in
foreign countries. But as the feudal poticy pro-

vided no {ufficient fund for fuch extraordinary fer-

vice, thefe adventurers were difmiffed at the clofe

of every campaign, or upon any profpeét of ac-
commodation; and having been litcle acculftomed

to the reftraints of difcipline, they frequently turned

their arms againt che cotintry which they had been

hired to defend, and defolated it with no lefs cru-

elty than its foreign enemies,

A topy of troops kept conftantly on foor, and It occafions
regularly trained to military fubordination, would ?I\i:;?rgnf
have fupplied what was wanting in the feudal con- amies.
flitution, and have furnithed Princes with the
means of executinig enterprizes, to which they were
then unequal. Such an eftablithment, however,
was {0 repugnant to the genius of feudal policy,
and fo incompatible with the privileges and pre-
tenfions of the nobility, that during feveral cen-
turies no monarch was either fo bold,” or fo power-
ful, as to venture on any flep towards introducing
it. At laft, Charles VIL availing himfelf of the

reputation which he had acquired by his fuccelfes

' o

aTi
o
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Secr. IT. againft the Englifh, and taking advantage of the
V= impreffions of terror which fuch a formidable enemy

A.D. 1445,

had left upon the minds of his fubjetts, executed
that which his predeceflors durft not attempt,
Under pretence of keeping always on foot a force
fufficient to defend the kingdom againft any fud-
den invafion of the Englifh, he, at the time when
he difbanded his other troops, retained under arms
a body of nine thoufand cavalry, and of fixteen
thoufand infantry. He appropriated funds for the
regular payment of thefe; he ftationed them in
different places of the kingdom, according to his
pleafure; and appointed the officers, who com-
manded and difciplined them. The prime nobi-
lity courted this fervice, in which they were taught
to depend on their fovereign, to execute his orders,
and to look up to him as the judge and rewarder
of their merit. The feudal militia, compofed of
the vaffals whom the nobles could call out to fol-
low their ftandard, as it was in no degree com-
parable to a body of foldiers regularly trained to
war, {funk gradually in reputation. The ftrength

of armies came to be eftimated only by the num-

ber of difciplined men which they contained. In
lefs than a century, the nobles and their military

tenants, though fometimes fummoned to the field, |

according to ancient form, were confidered as an

incumbrance upon the troops -with which they
acted; and were viewed with contempt by foldiers

accuftomed to the vigorous and fteady operations
of regular fervice.

Tuvus
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Tuus the regulations of Charles the Seventh, by Szer. 11
eftablithing the firft ftanding army known in Eu- 7. crects
rope, occafioned an important revolution in its® ™™
affairs and policy. By depriving the nobles of that
direction of the national military force of the itate,
which had raifed them to fuch high authority and
importance, a deep wound was given to the feudal

ariftocracy, in that part where its power feemed to
be moft complete,

France, by forming this body of regular troops,
at a time when there was hardly a {quadron or
company kept in conftant pay in any other part of
Europe, acquired fuch advantages over its neigh-
bours, either in attack or defence, that felf-pre-
fervation made it neceflary for them to imitate its
example. Mercenary troops were introduced into
all the confiderable kingdoms on the continent.
They gradually became the only military force that
was employed or trufted. It has long been the
chief objet of policy to increafe and to fupport
them, It has long been the great aim of Princes
and minifters to difcredit and to annihilate all other
means of national activity or defence.

As the Kings of France got the ftart of other The mo-
powers in eftablithing a military force in their do- s el
minions, which enabled them to carry on foreign U7
operations with more vigour, and to greater ex- prervgstive.
tent, fo they were the firft who effeGtually broke
the feudal ariftocracy, and humbled the great vaf-

Not. L I {zls
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+ Sger, 1L fals of the crown, who by their exorbitant power
" had long circumfcribed the royal prerogative with-
in very marrow linrits, and had rendered all the
efforts of the monarchs of Europe inconfiderable,
Many things concurred to undermine, gradually,
the power of the feudal ariftocracy in France. The
wealth and property of the nobility were greatly
impaired during the long wars which the kingdom
was obliged to maintain with the Englith., The
extraordinary zeal with which they exerted them-
felves in defence of their country againft its an-
cient enemies, exhaufted the fortunes of fome great
families. 'As almoft every province in the king-
dom was, in its turn, the feat of war, the lands of
others were expofed to the depredations of the
enemy, were ravaged by the mercenary troops
which their fovereigns hired occafionally, but could
not pay, or were defolated with rage ftill more de-
ftruétive by the peafants, in their different infur-
rections. At the fame time, the neceffities of go-
vernment having forced their Kings upon the def-
perate expedient of making great and fudden al-
terations in the current coin of the kingdom, the
fines, quit-rents, and other payments fixed by an-
cient cuftom, funk much in value, and the reve-
nues of a fief were reduced far below the fum which
it had once yielded. During their contefts with
the Englith, in which a generous nobility courted
every ftation where danger appeared, or honour
could be gained, many families of note became
extinét, and their fefs were reunited to the crown.
Other ficts, in a long courfe of years, fell to female
heirs,
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heirs, and were divided among them ; were dimi- Szcr. II.
nifhed by profufe donations to the church, or were

broken and fplit by the fucceffion of remote colla-
teral heirs t,

Evcouracep by thefe manifeft fymptoms of'ifh:;}:“:;ﬂ;?
decline in that body which he withed to deprefs, 5 powssaadet
Charles VII. during the firft interval of peace with =
England, made fevetal efforts towards eftablithing
the regal prerogative on the ruins of the arifto-
cracy. But his obligations to the nobles were fo
many, as well as recent, and their fervices in re-
tovering the kingdom fo fplendid, as made it ne-
ceffary for him to proceed with moderation and
caution. Such, however, was the authority which
the crown had acquired by the progtefs of its arms
againft the Englith, and fo much was the power
of the nobility diminifhed, that, without any op-
polition, he foon made innovations of great confe-
quence in the conftitution. He not only efta-
blifhed that formidable body of regular troops;
which has been mentioned; but he was the frlt
monarchof France who, by his royal ediét, with-
out the concurrence of the States-general of the A.p sg4e.
kingdom, levied an extraordinary fubfidy on his
people. ' He prevailed likewife with his fubjeéts,
to render feveral taxes perpetual, which had for-
merly been impofed occafionally, and exaéted du-
ring a fhort time, By means of all thele, he ac-
guired fuch an increafe of power, and extended

t Boulainvilliers Hifloire de Gaovernment de - France,
Lewe xii. -

I 2 his
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Secr. I1. his prerogative fo far beyond its ancient limits,

e

Under
Lows XIT,

His mea.
fures for

humbling
the nobi-
lity 5

that, from being the molft dependent Prince who
had ever fat upon the throne of France, he came
to poflefs, during the latter years of his reign, a
degree of authority which none of his predecefiors
had enjoyed for feveral ages*.

Tuat plan of humbling the nobility which
Charles formed, his fon ILouis XI. carried on with
a bolder fpirit, and with greater fuccefs. Louis
was formed by nature to be a tyrant; and at what-
ever period he had been called to afcend the throne,
his reign muft have abounded with fchemes to op-
prefs his people, and to render his own power ab-
folute. Subtle, unfeeling, cruel; a ftranger to
every principle of integrity, and regardlefs of de-
cency, he fcorned all the reftraints which a fenfe
of honour, orthe defire of fame, impofe even upon
ambitious men. Sagacious, at the fame time, to
difcern his true intereft, and influenced by that
alone, he was capable of purfuing it with a per-
fevering induftry, and of adhering to it witha fyf~
tematic {pirit, from which no object could divert,
and no dapger could deter him,

True maxims of his adminiftration were as pro-
found as they were fatal to the privileges of the
nobility, He filled all the departments of govern-
ment with new men, and often with perfons whom

+ Hiftoire de France par Velly & Villaret, tom. xv. 331,
c. 389, tom. xvi. 324, Variations de la Monarchie Fran-

goife, tom, iil. 16z,
he.
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he called from the loweft as well as moft defpifed Secr. 1L
‘functions in life, and raifed at pleafure to ftations e
of great power or truft. Thefe were his only con-
fidents, whom he confulted in formmg his plans,
and to whom he committed the execution of themz
While the nobles, accuftomed to be the compa-
nions, the favourites, and the minifters of their
fovereigns, were treated with fuch ftudied and
mortifying negle, that if they would not fubmit
to follow a court, in which they appeared without
any fhadow of their ancient power, they were
obiiged to retire to their caftles, where they re-
mained unemployed and forgotten. Not fatisfied
with having rendered the nobles of lefs confider-
ation, by taking out of their hands the fole direc-
tion of affairs, Louis added infult to negle& 5 and
by violating their moft valuable privileges, endea-
voured to degrade the order, and to reduce the
members of it to the fame level with other fub-
jects. Perfons of the higheft rank among them,
if fo bold as to oppofe his fchemes, or fo unfor-
tunate’ as to awaken the jealoufy of his capricious
temper, were profecuted with rigour, from which
all who belonged to the order of nobility had
hitherto been exempt; they were tried by judges
who had no right to take cognizance of their
actions; and were fubjetted to torture, or con-
demned to an infamous death, without regard to
their birth or condition. The people, accuftomed
to fee the blood of the moft illuftrious perfonages
fhed by the hands of the common executioner, to
behold them fhut vp in dungeons, and carried
53 about
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about in cages of iron, began to view the nobility
with lefs reverence than formerly, and looked up
with terror to the royal authority, which feemed ta
have humbled or annihilated every other power in
the kingdom. '

At the fame time, Louis, being afraid that op-
pofition might rouze the nobles, whom the rigour
of his government had intimidated, or that felf-
prefervation might at laft teach them to unite, dex-
teroufly fcattered among them the feeds of difcord 3
and induftrioufly fomented thofe ancient animo-
fities between the great families, which the fpirit
of jealoufy and emulation, natural to the feudal
government, had originally kindled and ftill kepe
alive. To accomplifh this, all the arts of intrigue,
all the myfleries and refinements of his fraudulent
policy were employed, and with fuch fuccefs, that
at a_juncture which required the moft. ftrenuous
efforts, as well as the moft perfet union, the no-
bles never ated, except during one fhort fally of
refentment at the beginning of his reign, either
with vigour or with concert,

As he ftripped the nobility of their privileges,
he added to the power and prerogative of the
crown. In order to have at command fuch a body
of foldiers as might be fufficient to crufh any force
that his difaffeéted fubjeéts could draw togethet,
he not only kept on foot the regular troops
which his father had raifed, but took into his pay
fix thoufand Swifs, at that time the beft difciplined

i and
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and moft formidable infantry in Europe *.  From Secz. I1.
the jealoufy natural to tyrants, he confided in thefe et
foreign mercenaries, as the moft devoted inftru-

ments of oppreffion, and the moft faithful guard-

ians of the power which he had acquired. That

they might be reacy ro acton the fhorteft warning,

he, during the latter years of his reign, kepta con-
fiderable body of them encamped in one place .

Great funds were requilite, not only to defray ssdn
the expence of this additional eftablifhment, but revenues of
to {fupply the fums employed in the various | Sede
terprizes which the reftlefs a&ivity of his ge-
nius prompted him to undertake. But the prero-
gative that his father had afflumed of levying taxes
without the concurrence of the ftates-general,
which he was careful not only to retain but to ex-
tend, enabled him to provide in fome meafure for
the increafing charges of government.

‘Waar his prerogative, enlarged as it was, could His addrels
not furnifh, his addrefs procured. He was the the afTimbly
firft monarch in Europe who difcovered the me- ™"
thod of managing thofe great afemblies, in which
the feudal policy had vefted the power of granting
fubfidies and of impofing taxes. He firlt taught
other Princes the fatal art of beginning their
attack on publick liberty, by corrupting the
fource from which it fhould flow. By exerting all

u Mem. de Comines, tom. i. 367. Dan. Hit. de la Milice
Frangoife, tom. i. 18z, ¥ Mem. de Com, tom. i. 381.

Ig4 his
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his power and addrefs in influencing the eletion
of reprefentatives, by bribing or overawing the,
members, and by various changes which he art-
fully made in the form of their deliberations,
Louis acquired fuch entire direction of thefe affem-
blies, that, from being the vigilant guardians of
the privileges and property of the people, he ren-
dered them tamely fubfervient, in promoting the
moft odious meafures of his reign *.  As no power
remained to fet bounds to his exaétions, he not
only continued all the taxes impofed by his father,
but made immenfe additions to them, which
amounted to a fum that appeared aftonifhing to
his contemporaries 7. *

Nor was it the power alone or wealth of the
crown that Louis increafed; he extended its terri-
tories by acquifitions of various kinds. He got
pofleflion of Roufillon by purchafe; Provence
was conveyed to him by the will of Charles de
Anjou; and upon the death of Charles the Bold,
he feized with a ftrong hand Burgundy and Artois,
which had belonged to that Prince. Thus, du-
ting the courfe of a fingle reign, France was
formed into one compact kingdom, and the fteady
unrelenting policy of Louis XI. not only fubdued

* Mem, de Comin. tem. i. 136, Chron. Scandal. ibid,
tom. ii, p. 71. ¥ Mem. de Com. tom. . 334.

#  Charles, VII. levied taxes to the amount of 1,800,000
francs ; Louis XI. raifed 4,700,000, The former had in pay
gooo cavalry and 16,000 infantry. The laiter angmeated the
cavalry to 15,000, and the infantry to 25,000, Mem, de
Comines, i, 384,

the
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the haughty fpirit of the feudal nobles, but efta« &ccr. 1L
blithed a fpecies of government, fcarcely lefs ab — "
folute, or lefs terrible, than eaftern defpotifm.

Bur fatal as his adminiftration was to the libers By all thefe
ties of his fubjeés, the authority which he ac. ferrenh
quired, the refoutces of which he became mafter, ©"%¢,
and his freedom from reftraint in concerting his ;Zi;i?“-
plans as well as in executing them, rendered his
reign ative and enterprizing.  Louis negociated
in all :the courts of Europe; he obferved the
motions of all his neighbours ; he engaged, either
as principal,’or as an auxiliary, in every great
tranfaction; his refolutions were prompt ; his opes
rations vigorous; and upon every emergence he
could call forth into aétion the whole force of his
kingdom. ' From the @ra of his reign, the Kings
of France, no longer fettered and circumnicribed at
home by a jealous nobility, have exerted thems
felves more abroad, have formed more extenflive
fchemes of foreign conquefts, and have carried on
war with a fpiric and vigour long unknown in

Europe.

Tue example which Louis fet was too inviting Steps taken

towards ex-

not to be imitated by other Princes. Henry VI tending the
as foon as he was feated on the throne of England, aprb e
formed the plan of enlarging his own prerogative, Eeigltad s
by breaking the power of the nobility. The cir«
cumftances under which he undertook to execute

it, were lefs favourable than thofe which induced
Charles VII. to make the fame attempt; and
: the
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Secr, I the {pirit with which he conduted it, was very
= different from that of Louis XI. Charles, by the
fuccefs of his arms againft the Englifh, by the
merit of having expelled them out of fo many
provinces, had eftablithed himfelf fo firmly in the
confidence of his people, as encouraged him to
make bold encroachments on the ancient confti-
tution. The daring genius of Louis broke through
every barrier, and endeavoured to overturn or to
remove every obftacle that ftood in his way. But
Henry held the fceptre by a difputed title; a po-
pular faction was ready every moment to take
arms againft him; and after long civil wars, du-
ring which the nobility had often difplayed their
power in creating and depofing Kings, he felt
that the regal authority had been fo much relaxed,
and that he entered into pofleffion of a prerogative
fo much abridged, as made it neceflary to carry
on his meafures deliberately, and without any vio-
lent exertion. He endeavoured to undermine that
formidable ftru¢ture, which he durft not attack
with open force. His fchemes, though cautious
and flow in their operation, were well concerted,
and productive in the end of great effetts. By
his laws, permitting the barons to break the en-
tails of their eftates, and to expofe them to fale;
by his regulations to prevent the nobility from
keeping in their fervice thofe numerous bands of
retainers, which rendered them formidable, and
turbulent ; by encouraging population, agricul-
ture, and commerce ;3 by fecuring to his fubjetts,
during a long reign, the enjoyment of the bleflings
which
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which flow from the arts of peace; by accuf-Seer. IL
& e . e

toming them to an adminiftration of government,

under which the laws were executed wich f{teadi-

nefs and vigour; he made imperceptibly fuch

alterations in the Englith conftitution, that he

tranfmitted to his {fuccefifor authority fo extenfive,

as rendered him one of the moft abfolute Mo-

parchs in Europe, and capable of the greateft and
moit vigorous efforts.

In Spain, the union of all its crowns by the . ia
marriage of Ferdinand and Ifabella; the glory that S
they acquired by the conqueft of Granada, which
brought theodious dominion of the Moors to a
period ; the command of the great armies which
it had been neceffary to keep long on foot, in
order to accomplifh this; the wifdom and fteadi-
‘nefs of their adminiftration; and the addrefs with
which they availed themfelves of every incident
to humble the nobility, and to extend their own
prerogative, confpired in raifing thefe monarchs
to fuch eminence and authority, as none of their
predeceflors had ever enjoyed. Though feveral
caufes, which fhall be explained in another place,
prevented their attaining the fame extenfive powers
with the Kings of France and England, and pre-
ferved the feudal conftitution in Spain longer
entire, their great abilities fupplied the defects of
their prerogative, and improved with fuch dex-
terity all the advantages which they pofiefied, that
Ferdinand carried on his foreign operations, which
- were
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Secr. I1, were very extenfive, with extraordinary vigouy
v/ and effe&t.

Eventshep-  Watre thefe Princes were thus enlarging the

pened, - » .
which called boundaries of prerogative, and taking fuch fteps

the feveral . . . ’ ¥
monarcha 1o towards rendering their kingdoms capable of a&-

G omers ing with union and with force, events occurred,

Wt eqsy, Which called them forth to exert their new powers

L which they had acquired: Thefe engaged them
in fuch a feries of enterprizes and negociations,
that the affairs of all the confiderable nations in
Europe came to be infenfibly interwoven with
each other; and a great political fyftem was gra-
dually formed, which grew to be an obje@ of
univerfal attention. ;

The it of T HE firlt event which merits notice, on account

thefe events

wisthe Of its influence in producing this change in the
Taiage of frate of Europe, was the marriage of the daughter
o o houe of Charles the Bold, the fole heirefs of the houfe
ey,  of Burgundy. For fome years before her father’s
death, fhe had been confidered as the apparent
.fucceflor to his territories, and Charles had made
propofals of marrying her to feveral different
Princes, with a view of zi-lluring them, by that
offer, to favour the fchemes which his reftlefs am-

bition was continually forming.

Theimpor. L HIS rendered the alliance with her an objeét
= of this * 4
o the ite of gfirlleral attention ;3 and all I:I.lc advantages of
of Emrope. acquiring pofieflion of her territories, the moft
opulent at that time and belt cultivated of any en

this
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this fide of the Alps, were perfectly underftood. Szcr. IL
As foon, then, as the untimely death of Charles ™
opened the fucceffion, the eyes of all the Princes

in Europe were turned towards Mary, and they A.D. ez
felt themfelves deeply interefted in the choiced™™ ¥+
which fhe was about to make of the perfon, on

whom fhe would beftow that rich inheritance.

Louis XI. from whofe kingdom feveral of the Viewsor
provinces which fhe poffeffed had been difmem- t?:;!,fr;;@,
bered, and whefe dominions ftretched along the '@ ™
frontier” of her territories, had every inducement
to court her alliance, He had, likewife, a good
title to expet the favourable reception of any
reafonable propofition he fhould make, with refpeét
to the difpofal of a Princefs, who was the vaffal
of his crown, and defcended from the royal blood
of France. - There were only two propofitions,
however, which he could make with propriety.
The one was the marriage of the Dauphin, the
other that of the Count of Angouleme, 2 Prince
of the blood, with the heirefs of Burgundy. By
the former, he would have anneged all her terri-
tories to his crown, and have rendered France at
once the moft refpetable monarchy in Europe.
But the great difparity of age between the two
parties, Mary being twenty, and the Dauphin
only eight years old; the avowed refolution of the
Flemings, rot to chufe a mafter pofiefled of fuch
power as might enable him to form {chemes dan-
gerous to their liberties; together with their dread

of falling under the odious and oppreffive govern-
6 ment
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ment of Louis, were obftacles in the way of exe-
cuting this plan, which it was vain to think of
furmounting. By the latter, the accomplifbment
of which might have been attained with eafe, Mary
having difcovered fome inclination to a match with
the Count of Angouleme *, Louis would have
prevented the dominjons of the houfe of Burgundy
from being conveyed to a rival power, and in
return for fuch a fplendid eftablithment for the
Count of Angouleme, he muft have obtained, or
would have extorted from him, Conceflions h:ghly
beneficial to the crown of France. But Louis had
been accuftomed fo long to the intricacies of a
crooked and infidious policy, that he could not be
fatisfied with what was obvious and fimple; and
was fo fond of artifice and refinement, that he
came to confider thefe as his ultimate object, not
as the means only of conduéting affairs. From
this principle, no lefs than from his unwillingnefs
to aggrandize any of his own fubjedts, or from his
defire of opprefling the houfe of Burgundy, which
he hated, he negleéted the courfe which a Prince
lefs able and artful would have taken, and fel-
lowed one more fuited to his own genius.

Hze propofed to render himfelf, by force of arms,
mafter of thofe provinces which Mary held of
the crown of France, and even to pufh his con-
quefts into her other territories, while he amufed
her with infifting continually on the impraéticable
match with the Dauphin. In profecuting this

* Mem, de Comines, 1. 358.
plan,
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plan, he difplayed wonderful talents and induftry, Secr. II.
and exhibited fuch fcenes of treachery, falfehood
and cruelty, as are amazing even in the hiftory
of Louis XI. Immediately upon the death of
Charles, he put his troops in motion, and ad-
vanced towards the Netherlands. He corrupted
the leading men in the provinces of Burgundy and
Artois, and feduced them to defert their fovereign.
He got admiffion into fome of the frontier towns
by bribing the governors; the gates of others were
opened to him in confequence of his intrigues
with the inhabitants, He negociated with Mary
and, in order to render her odious to her {ubjeds,
he betrayed to them her moft important fecrets.
He carried on a private correfpondence with the
two minifters whom fhe chiefly trulted, and then
communicated the letters which he had received
from them to the States of Flanders, who, enraged
at their perfidy, brought them immediately to
trial, tortured them with extreme cruelty, and,
unmoved by the tears and entreaties of their fove-
reign, who knew and approved of all that the
minifters had done, they beheaded them in her
prefence ®,

Whaire Louis, by this condué&, unworthy of A The ciee
¢ 1 his, th
great monarch, was fecuring the poffefflion of [ ..

marriage of
s Maxzimiliaa
Burgundy, Artois, and the towns on the Sui'nrf'le, with e
the States of Flanders carried on a negociation heire of
LI\';DT)U:".

with the Emperor Frederick III. and concluded a A.D.1577.
treaty of marriage between their fovereign and his

= Mem. de Ceniner, liv. vo ch. 15, pa 209, &
lon
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Sger. IT. fon Maximilian, Archduke of Auftria, The il-

= luftrious birth of that Prince, as well as the high
dignity of which he had the profpect, rendered
the alliance honourable for Mary, while, from
the diftance of his hereditary territories, and the
fcantinefs of his revenues, his power was fo incon-
fiderable as did not excite the jealoufy or fear of
the Flemings.

The influ-  Trus Louis, by the caprice of his temper, and

::t:h:tataj::t the excefs of his refinements, put the houfe of

ofEurope. - Auftria in poffeflion of this noble inheritance,
By this acquifition, the foundation of the future
grandeur of Charles V. was laid ; and he became
mafter of thofe territories, which enabled him to
carry on his mofl formidable and decifive opera.
tions againft France. Thus, too, the fame mo-
narch who firft united the interior force of France,
and eftablifhed it on fuch a footing as to render
it formidable to the reft of Europe, contributed,
far contrary to his intention, to raife up a rival
power, which, during two centuries, has thwarted
the mealures, oppofed the arms, and checked the
progrefs of his fucceffors,

The next 1 HE next event of confequence in the fifteenth
confiderahle

eventwas  C€ntury, was the expedition of Charles VIII. into

the invafion

of Taly by 1taly. This occafioned revolutions no lefs me-
Curdes morable ; produced alterations, which were more
A.D. 1494. immediately perceived, both in the military and
political fyftem; rouzed the ftates of Europe to
bolder efforts; and blended their affairs and

interelts



STATE OF EUROPE, 129

interefts more clofely together. The mild admi. Secr. IL
niftration of Charles, a weak but generous Prince, T
feems to have revived the fpirit and genius of °f i
the French nation, which the rigid defpotifm of
Louis XI. his father had deprefled, and almoft
extinguithed, The ardour for military fervice,
natural to the French nobility, returned, and their
young monarch was impatient to diftinguifh his
reign by fome fplendid enterprize. While he was
uncertain towards what quarter he fhould turn his
arms, the folicitations and intrigues of an Italian
* politician, no lefs infamous on account of his
crimes, than eminent for his abilities, determined
his choice. Ludovico Sforza, having formed the
defign of depofing his nephew the duke of Milan,
and of placing himfelf on the ducal throne, was
fo much afraid of a combination of the Italian
powers to thwart this meafure, and to fupport the
injured Prince, with whom moft of them were
conneted by blood or alliance, that he faw the
neceflity of fecuring the aid of fome able pro-
tetor. The King of France was the perfon to
whom he applied; and without difclofing to him
his own intentions, he laboured to prevail with
him to march into Italy, at the head of a powerful
army, in order to feize the crown of Naples, to
which he had pretenfions as heir of the houfe of
Anjou. The right to that kingdom, claimed by
the Angevin family, had been conveyed to Louis
XI. by Charles of Anjoun, count of Maine and
Provence. But that fagacious menarch, though
he took immediate pofieflion of thole territories of
Vo, L. K which
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which Charles was really mafter, totally difregarded
his ideal title to a kingdom, over which another
Prince reigned in tranquillity ; and uniformly de-
clined involving himfelf in the labyrinth of Italian
politicks, 'His fon, more adventurous, or more
inconfiderate, embarked eagerly in this enterprize;
and contemning all the remonftrances of his moft
experienced counfellors, prepared to carry it on
with the utmoft vigour.

Tue power which Charles poffefled was fo
great, that he reckoned himfelf equal to this ar-
duous undertaking. His father had tranfmitted
to him fuch an amnple prerogative, as gave him
the entire command of his kingdom, He himfelf
had added confiderably to the extent of his do-
minions, by his prudent marriage with the heirefs
of Bretagne, which rendered him mafter of that
province, the laft of the great fiefs that remained
to be annexed to the crown. He foon affembled
forces which he thought fufficient; and fo impa-
tient was he to enter on his career as a conqueraor,
that facrificing what was real, for what was chime-
rical, he reftored Roufillon to Ferdinand, and
cave up part of his father’s acquifitions in Artois
to Maximilian, with a view of inducing thefe
Princes not to moleft France, while he was carry-
ing on his operations in Italy.

Bur fo different were the efforts of the States
of Europe in the fifteenth century, from thofe
which
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which we fhall behold in the courfe of this hiftory, Secr. 1L
that the army, with which Charles undertook this

great enterprize, did not exceed twenty thoufand

men. The train of artillery, however, the am-
munition, and warlike ftores of every kind 'pro-

vided for its ufe, were fo conliderable as to bear

fome relemblance to the immenfe apparatus of
modern war °,

Wiaen the Frénch entered Italy, they met with s fuccefs.
nothing able to refift them. The Italian powers
having remained, during a long period, undif-
turbed by the invafion of any foreign enemy, had
formed a fyftem with refpeét to their affairs, both
in peace and war, peculiar to themfelves, In
order to adjuft the interefts, and balance the power
of the different ftates into which Italy was divided,
they were engaged in perpetual and endlefs nego-
ciations with each other, which they conduéted
with all the fubtlety of a refining and deceitful
policy. Their contefts in the field, when they
had recourle to arms, were decided in mock bat-
tles, by innocent and bloodlefs victories. Upon
the firft appearance of the danger which now im-
pended, they had recourfe to the arts which they
had ftudied, and employed their urmoft fkill in
intrigue in order to avert it. But this proving
ineffe¢tual, their efeminate mercenaries, the only
military force that remained in the country, being
fit only for the parade of fervice, were terrified

¥ Mezeray Hift. tom. ii. 777,
K2 at
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at the afpeét of real war, and fhrunk atits ap-
proach. The impetuofity of the French valour
appeared to them irrefiltible.  Florence, Pifa, and
Rome opened their gates as the French army
advanced. The profpect of this dreadful invafion
ftruck one King of Naples with fuch panic terror,
that he died (if we may believe hiftorians) of the
fright. Another abdicated his throne from the
fame pufillanimous fpirit. A third fled out of
his dominions, as foon as the enemy appeared or
the Neapolitan frontiers. Charles, after marching
thither from the bottom of the Alps, with as
much rapidity, and almoft as little oppofition, as
if he had been on a progrefs through his own
dominions, took quiet poffeflion of the throne of
Naples, and intimidated er gave law to every
power in Italy.

Sucu was the conclufion of this expedition,
which muft be confidered as the firft great exertion
of thofe new powers which the Princes of Europe
had acquired, and now began to exercife. Its
effeCts were no lefs confiderable than its fuccefs
had been aftonifhing, The Italians, unable to
refift the impreflion of the enemy which broke in
upon them, permitted him to hold on his courfe.
undilturbed. They quickly perceived that no
fingle power, which they could roufe to aétion,
was an equal match for a monarch, who ruled
over fuch extenfive territories, and was at the

head of fuch a martial people; but that a confe-
deracy
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deracy might accomplith what the feparate mem- Secv. 1.
bers of it durft not attempt. To this expedient,w
the only one that remained to deliver or to pre-
ferve them from the yoke, they had recourfe.
While Charles inconfiderately wafted his time at
Naples in feftivals and triumphs on account of
his paft fuccefles, or was fondly dreaming of fu-
ture conquefts in the Eaft, to the empire of which
he now afpired, they formed againft him a power-
ful combination of almoft all the Italian ftates,
fupported by the Emperor Maximilian, and Fer-
dinand King of Aragon. The union of fo many
powers, who fufpended or forgot all their parti-
cular animofities, that they might a& with con-
cert againft an enemy who had become formidable
to them all, awakened Charles from his thought-
lefs fecurity. He faw now no profpect of fafety
but in returning to France. An army of thirty
thoufand men, aflembled by the allies, was ready
to obftru&t his march; and though the French,
with a daring courage, which more than counter-
balanced their inferiority in number, broke through
that great body, and gained a victory, which
opened to their monarch a fafe pafiage into his
own territories, he was ftripped of all his con-
quefts in Italy in as fhort a time as it had taken
to acquire them; and the political fyitem in that
country refumed the fame appearance as before his
invafion.

Tre fudden and decifive effe& of this confe-
deracy, feems to have inftructed the Princes and
K 3 ftatefmen
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Secr. 11 ftatefmen of Ttaly as much as the irruption of the
vtnis e French had difconcerted and alarmed them. They

comes the

toos chiea had extended, on this occafion, to the affairs of
of pobe ,, Europe, the maxims of that political {cience which
;nudr;:;_n in had hitherto been applied oniy to regulate the ope-
rations of the pertty (tates in their own country.

They had difcovered the method of preventing any
monarch from rifing to fuch a degree of power, as

was inconfiftent with the general liberty ; and had
manifefted the imporrance of attending to that

great fecret in modern policy, the prefervation of

a proper diftribution of power among all the mem-

bers of the fyftem into which the ftates of Europe

are formed. During all the wars of which Italy

from that time was the theatre, and amidft the

hoftile operations which the imp'rudencc of

Louis XII. and the ambition of Ferdinand of Ara-

gon, carried on in that country, with little inter-
ruption, from the clofe of the fifteenth century

to that period at which the fubfequent hiftory

commences, the maintaining a proper balance of

ower between the contending parties, became the

great object of attention to the ftatefmen of Italy.

Nor was the idea confined to them. Self-prefer-

vation taught other powers to adopt it. It grew

to be fathionable and univerfal. From this xra we

can trace the progrefs of that intercourfe between
nations, which has linked the powers of Europe fo

clofely together; and can difcern the operations of

that provident policy, which, during peace, guards .

againfc remote and comingent dangers; which

n
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in war hath prevented rapid and deftrudlive Secr. IL
conquefts.

Tr1s was not the only effet of the opcranons The wars in

which the great powers of Europe carried on in n;:]fa.',:;d;r:
Italy. They contributed to render general fuch it
change, as the French had begun to make in the
ftate of their troops; and obliged all the Princes,
who appeared on this new theatre of action, to
eftablifh the military force of their kingdoms on
the fame footing with that of France. When the
feat of war came to be remote from the countries
which maintained the conteft, the fervice of the
feudal vafials ceafed to be of any ufe; and the ne-
ceflity of employing troops regularly trained to
arms, and kept in conftant pay, came at once to
be evident. When Charles marched into Italy,
his cavalry was entirely compofed of thofe com-
panies of Gendarmes, embodied by Charles VII.
and continued by Louis XI.; his infantry confifted’
partly of Swifs, hired of the Cantons, and partly
of Gafcons, armed and difciplined after the Swifs
model. To thefe Louis XIl. added a body of
Germans, well known in the wars of I[taly by the
name of the Black Bands. But neither of thefe
monarchs made any account of the feudal militia,
or ever had recourfe to that military force which
they might have commanded, in virtue of the an-
cient inftitutions in their kingdom. Maximilian
and Ferdinand, as foon as they began to act in Italy,
smployed the fame inftruments, and trufted the

K 4 execution
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Secr, I, execution of their plans entirely to mercenary
troops,

Teach the Tais innovation in the military fyftem was
the fuperior quickly followed by another, which the cuftom of
of mfantry €mploying Swils in the Italian wars was the occa-
iawar © fion of introducing. The arms and difcipline of
the Swils were different from thofe of other Euro-

pean nations. During their long and violent ftrug-

gles in defence of their liberties againft the houfe

of Auftria, whofe armies, like thole of other con-
fiderable Princes, confifted chiefly of heavy.armed
cavalry, the Swifs found that their poverty, and

the fmall number of gentlemen refiding in their
country, at that time barren and ill culiivated, put

it out of their power to bring into the field any

body of horfe capable of facing the enemy., Ne-

ceflity compelled them to place all their confidence

in infantry ; and in order to render it capable of
withftanding the fhock of cavalry, they gave the
foldiers breaft-plates and helmets as defenfive ar-

mour; together with long f{pears, halberts, and

heavy fwords, as weapons of offence. They formed

them into large battalions, ranged in deep and

clofe array, fo that they could prefent on every fide
a.formidable front to the enemy . The men at

arms could make no imprefiion on the folid ftrength

of fuch a body. It repulfed the Auftrians in all

their attempts to conquer Swifferland. It broke

the Burgundian Gendarmerie, wkich was fcarcely

inferior to that of France, either in number or re-

¢ Machiavel’s Art of War, b.ii. chap. ii. p. 451. 2
putation 3
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putation : - And when firft called to a& in Ttaly, it Secr. IL.
bore down by its irrefiftible force every enemy that
attempted to oppole it. Thefe repeated proofs of
the decifive effect of infantry, exhibited on fuch
confpicuous occafions, reftored that fervice to re-
putation, and gradually re-eftablifhed the opinion,
which had been long exploded, of its fuperior im-
portance in the operations of war. But the glory
which the Swifs had acquired, having infpired them
with fuch high ideas of their own prowefs and
confequence as frequently rendered them mutinous
and infolent, the Princes who employed them be-
came weary of depending on the caprice of foreign
mercenaries, and began to turn their attention to-
wards the improvement of their national infantry.

Twe German powers having the command of Nationatin-
. fantry efta-
men, whom nature has endowed with that fteady bimes in
courage and perfevering ftrength which forms them ™"
to be foldiers, foon modelled their troops in fuch
a manner, that they vied with the Swifs both in

difcipline and valour,

Tue French monarchs, though more flowly, and 1a France.

with greater difficulty, accuftomed the impetuous
fpirit of their people to fubordination and difci-
pline: and were at fuch pains to render their na-
tional infantry refpectable, that as early as the
reign of Louis XII. feveral gentlemen of high
rank had fo far abandoned their ancient’ideas, as
to condefcend to enter into that fervice®,

¢ Brantome, tom. X, p, 18, Mem, de Fleuranges, 1473.

‘THE



Seer.Il.  T'ur Spaniards, whole fituation made it difficult

In Sp;ln._ to employ any other than their national troops in
the fouthern parts of Italy, which was the chief
fcene of their operations in that country, not only
adopted the Swifs dilcipline, but improved upon it,
by mingling a proper number of foldiers, armed
with heavy mufkets, in their battalions; and thus
formed that famous body of infantry, which, during
a century and a half, was the admiration and ter-
ror of all Europe. The Italian ftates gradually
diminithed the number of their cavalry, and, in
imitation of their more powerful neighbours,
brought the ftrength of their armies to confift in
foot foldiers. From this period, the nations of
Europe have carried on war with forces more
adapted to every fpecies of fervice, more capable
of afting in every country, and better fitted both
for making conquefts, and for preferving them.

Thelulian  Ag their efforts in Italy led the people of Europe

wars ofca-

fion anin- to thefe improvements in the art of war, they gave
;’:Ear'.ec;’rf‘.c them likewife the firft idea of the expence which
E‘,,'f;:f“ accompanies great and continued operations, and
accuftomed them to the burden of thofe impofi-
tions, which are neceflary for fupporting them.
‘While the feudal policy fubfifted in full vigour,
while armies were compofed of military vaffals
called forth to attack fome neighbouring power,
and to perform, in a fhort campaign, the fervices
which they owed to their fovereign, the expence
of war was extremely moderate. A fmall fubfidy
enabled a Prince to begin and to finifh his greateft

operations.
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operations.  But when Italy became the theatre onSeev. 1L
which the powers of Europe contended for fupe-
riority, the preparations requifite for fuch a diftant
expedition, the pay of armies kept conftantly on
foot, their fubfiftence in a foreign country, the
fieges to be undertaken, and the towns to be de-
fended, fwelled the charges of war immenfely, and
by creating demands unknown in lefs a&tive times,
multiplied taxes in every kingdom. The progrefs
of ambition, however, was fo rapid, and Princes
extended their operations fo fall, that it was im-
pofiible at firft to eftablith funds proportional to
the increafe of expence which thefe occafioned.
‘When Charles VI11. invaded Naples, the fums re-
quifite for carrying on that enterprize fo far ex-
ceeded thofe which France had been accuftomed
to contribute, that before he reached the frontiers
of Italy, his treafury was exhaufted, and the do-
meftic refources, of which his extenfive preroga-
tive gave him the command, were at anend. As
he durft not venture to lay any new impofition on
his people, opprefled already with the weight of
unufual burdens; the only expedient that remained
was, to borrow of the Genoefe as much money as
might enable him to continue his march. But he
could not obtain a fufficient {fum, without con-
fenting to pay annually the exorbitant intereft
of forty-two livres for every hundred that he
received®. We may obferve the fame difpropor-
tion between the efforts and revenues of other

¢ Mem, de Comines, lib. vii, ¢. 5, p. 440.
Princes,
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Princes, his contemporaries. From this period,
taxes went on increafing; and during the reign of
Charles V. fuch fums were levied in every ftate,
as would have appeared prodigious at the clofe of
the fifteenth century, and gradually prepared the
way for the more exorbitant exaétions of modern
times.

Tae laft tranfaltion, previous to the reign of
Charles V. that merits attention on account of its
influence upon the ftate of Europe, is the league
of Cambray. To humble the republick of Venice,
and to divide its territories, was the objet of all
the powers who united in this confederacy. The
civil conftitution of Venice, eftablithed on a firm
bafis, had fuffered no confiderable alteration for
feveral centuries; during which, the fenate con-
ducted its affairs by maxims of policy no lefs pru-
dent than vigorous, and adhered to thefe with an
uniform confiftent fpirit, which gave that common-
wealth great advantage over other ftates, whofe
views and meafures changed as often as the form
of their government, or the perfons who admini-
ftered it. By thefe unintermitted exertions of wif-
dom and valour, the Venetians enlarged the domi-
nions of their commonwealth, until it became the
moft confiderable power in Italy. While their ex-
tenfive commerce, the ufeful and curious manufac-
tures which they carried on, together with their
monopoly of the precious commodities of the Eaft,
rendered Venice the moft opulent ftate in Europe.

THEIR
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THEIR power was the objet of terror to their Szer. II
Italian neighbours. Their wealth was viewed with T
envy by the greateft monarchs, who could not vie ' *
with their private citizens in the magnificence of
their buildings, in the richnefs of their drefs and
furniture, or in fplendor and elegance of living .

Julius II. whofe ambition was fuperior, and his abi-
lities equal, to thofe of any Pontiff who ever fat
on the Papal throne, formed the idea of this league
againft the Venetians, and endeavoured, by apply-
ing to thefe paffions which I have mentioned, to
perfuade other Princes to join in it. By working
upon the fears of the Italian powers, and upon the
avarice of the monarchs beyond the Alps, he in-
duced them, in concurrence with other caufes,
which it is not my province to explain, to form one
of the moft extenfive confederacies again{t thofe
haughty republicans, that Europe had ever beheld.

Tae Emperor, the King of France, the King The rspis
of Aragon, the Pope, were principals in the league f2¢%0
of Cambray, to which almoft all the Princes of %
Italy acceded, the leaft confiderable of them ho-
ping for fome fhare in the fpoils of a ftate, which
they already deemed to be devoted to deftruction.

The Venetians might have diverted this ftorm, or
have broken its force; but with a prefumpruous
rafhnefs, to which there is nothing fimilar in the
courfe of their hiftory, they waited its approach.
The impetuous valour of the French, rendered

f Heliani cratio apud Goldaftum in polit. Imperial. p. g8o.
ineffeétual
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Secr. IL ineffetual all their precautions for the fafety of the
Nt republick ; and the fatal battle of Ghiarradda

Divifion
arifvs among

them.

entirely ruined the army, on which they relied for
defence. Julius feized all the towns which they
held in the ecclefiaftical territories. Ferdinand re-
annexed the towns of which they had got pofleflion
on the coalt of Calabria, to his Neapolitan domi-
nions, Maximilian, at the head of a powerful
army, advanced towards Venice on the one fide.
The French pufhed their conquells on the other,
‘T'he Venetians, furrounded by fo many enemies,
and left without one ally, funk from the height of
prefumption to the depths of defpair ; abandoned
all their territories on the continent; and fhut
themfelves up in their capital, as their laft refuge, -
and the only place which they hoped to preferve.

Tis rapid fuccefs, however, proved fatal to the
confederacy. The members of ir, united while
they were engaged in feizing their prey, began to
feel their ancient jealoufy and animofities revive,
as foon as they had a profpec of dividing it. When
the Venetans obferved thefe fymptoms of aliena-
tion and diftruft, a ray of hope broke in upon
them; the fpirit natural to their councils returned ;
they refumed fuch wifdom and firmnefs, as made
fome atonement for their former imprudence and
dejetion; they recovered part of the territory
which they had loft; they appeafed the Pope and
Ferdinand by well-timed conceflions in their fa-
vour; and at length diffolved the confederacy,

which
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which had brought their commonwealth to the Szer. 1L
brink of ruin.

Jurrus, elated with beholding the effects of auﬂrimfi;:fr
league which he himfelf had planned, and ima-licyand am-
gining that nothing was too arduous for him to 5™
undertake, conceived the idea of expelling every
foreign power out of Ttaly, and bent all the force
of his mind towards executing a fcheme fo well
fuited to his vaft and enterprizing genius. He
direéted his firft attack againft the French, who,
on many accounts, were more odious to the Ita-
lians, than any of the foreigners who had acquired
dominion in their country. By his a&ivity and
addrefs, he prevailed on molt of the powers, who
had joined in the league of Cambray, to turn
their arms againft the King of France, their for-
mer ally; and engaged Henry VIII. who had
lately afcended the throne of England, to favour
their operations by invading France. Louis XII.
refifted all the efforts of this formidable.and unex-
pected confederacy, with undaunted fortitude. Ho-
ftilities were carried on, during feveral campaigns,
in Italy, on the frontiers of Spain, and in Picardy,
with alternate fuccefs. Exhaufted, at length, by
the variety as well as extent of his operations ;
unable to withftand a confederacy which brought
againft him fuperior force, conduéted with wifdom,
and ating with perfeverance; Louis found it ne-
ceflary to conclude feparate treaties of peace with

his
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Seer. 11, his enemies; and the war terminated with the lofs

=== of every thing which the French had acquired in
Ttaly, except the caftle of Milan, and a few incon-
fiderable towns in that dutchy.

By thic the  THE various negociations carried on during this
Treneihe bufy period, and the different combinations formed
Euopean  among pawers hitherto little connected with each
aeafs.  other, greatly increafed that intercourle between
the nations of Europe, which 1 have mentioned
as one effect of the events in the fifteenth century,
While the greatnefs of the objetts at which they
aimed, the diftant expeditions which they under-
took, as well as the length and obftinacy of the
contefts in which they engaged, obliged them to
exert themfelves with a vigour and perfeverance

unknown in the preceding ages.

Theyurs Tuose a&tive fcenes which the following Hiftory
prepaed o will exhibit, as well as the variety and importance

2ioms of  of thofe tranfactions which diftinguifh the period
centory.  to which it extends, are not to be afcribed folely
to the ambition, to the abilities, or to the rival-

fhip of Charles V. and of Francis I. The king-

doms of Europe had arrived at fuch a degree of
improvement in the internal adminiftration of go-
vernment, and Princes had acquired fuch com-

mand of the national force which was to be ex-

erted in foreign wars, that they were in a condition

to enlarge the fphere of their operations, and fo

2 mcreale
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increafe the vigour of their efforts. Their con-Seer. IL
tefts in Italy, which led them firft to try the extent ="
of the power that they had acquired, gave rife to

fo many oppolite claims and pretenfions, excited

fuch a ipiric of difcord and rivalfhip between na-

tions, and laid the foundation of fo many quarrels,

as could not fail of producing extraordinary con-
vulfions in Europe. Accordingly the fixteenth
century opened with the certain profpect of its
abounding in great and interefting events.

Yor. L. Iu AVIEW
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View of the pblitical Conflitution of the principal
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Sixteenth Century.

Szer. 1L AVING thus enumerated the principal
[ Tt - x
A confider- caufes and events, the influence of which

ere extended to all the ftates in Europe, and contri-

in the con-
fitution of ¥ by, . A :
the 4 sorene DUTted either to improve their internal government
nations of - 4 ~ 1 - » i
il apd police, or to en}alg? the ?‘plxere of their aES‘tr.
vity, and to augment their national force ; nothing
remains, in order to prepare my readers for enter-

ing
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ing with full information upon perufing the Hif-Seor. L
tory of the reign of Charles V. but to give fome
view of the patticular confticution and form of
civil government, in each of the ‘nations which
afted any confiderable part daring that period.
‘While the inftiturions and occurrences, which | havd
endeavoured to illuftrate, formed the people of Eu-
rope to refemble each other, and condulted them
from barbarifm to refinement, in the fame path, and
with almofl equal ftéps, there were other circums
ftances which occalioned a difference in their poli-
tical eftablifhments, and gave rife to thofe peculiar
modes of government, which have produced fuch
variety in the charaéter and genius of nations.

It is no lefs neceflary to become acquainted Neceffiry to
with the Iattcr, than to have contemplated the ﬁ:?::?:i;
former. The view which I have exhibited of the T aks e
caufes and events, whofe influence was univerfal, began bis
will enable my readers to account for the furpn- S
fing refemblance among the nations of Europé in
their interior police, and foreigh operations. But;
without a diftinét knowledge of the peculiar form
and genius of their civil government, a great part
of their tranfations muft appear altogether myfte-
rious and inexplicable. The hiftorians of parti-
cular States, as they feldom extended their views
farther than to the amufement or inftruction of
their fellow-citizens; by whom they might pre-
fume that all domeftic cuftoms and inftitutions
were perfectly underftood, have often negletted to

! iy e defcend
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Sicr. 1ML defcend into fuch details with refpect to thefe, as

=== are {ufficient to convey to foreigners full light and
information concerning the occurrences which they
relate. But a hiftory, which comprehends the
tranfaétions of fo many different countries, would
be extremely imperfect, without a previous furvey
of their refpective conltitutions and political ftate.
It is from his knowledge of thefe, that the reader
muft draw thofe principles, which will enable him
to judge with difcernment, and to decide with
certainty concerning the conduét of nations.

A MinuTe detail, however, of the peculiar
forms and regulations in every country, would
lead to deduétions of immeafurable length. To
fketch out the great lines which diftinguith and
characterife each government, is all that the na-
ture of my prefent work will admit of, and all

that is neceffary to illuftrate the events which
it records.

The nate AT the opening of the fixteenth century, the
ofIsly political face of Italy was extremely different from
that of any other part of Europe. Inftead of

thofe extenfive monarchies, which occupied 'the

relt of the continent, that delightful country was
parcelled out among many fmall ftates, each of

which pofiefled fovereign and independent jurif-
diction. The only monarchy in Italy was that of
Naples, The dominion of the Popes was of a
peculiar {pecies, to which there is nothing fimilar

either in ancient or modern times, In Venice and
Florence,
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Florence, a republican form of government was Secr. L
eftablithed. Milan was fubjet to fovereigns, who ™
had affumed no higher title than that of Dukes.

Tue Pope was the firlt of thefe powers in dig- Fie Papt
nity, and not the leaft confiderable by the extent higheftin
of his territories. In the primitive church, the "™
jurifdiction of bifhops was equal and co-ordinate.

They derived, perhaps, fome degree of confider-
ation from the dignity of the See in which they
prefided. They poflefled, however, no real au-
thority or pre-eminence, but what they acquired

by fuperior abilities, or fuperior fanctity. As
Rome had fo long been the feat of empire, and
capital of the world, its bifhops were on that Origin and
account entitled to refpeét ; they received it; butfﬁzsl?a;atr
during feveral ages they claimed and received no-P*"*"
thing more. From thefe humble beginnings, they
advanced with fuch an adventurous and well-
direted ambition, that they eftablithed a fpiritual
dominion over the minds and fentiments of men,

to which all Europe fubmitted with implicit obe-
dience. Their claim of univerfal jurifdiction, as
heads of the church, and their pretenfions to in-
fallibility in their decifions, as fucceflors of St.
Peter, are as chimerical, as they are repugnant to

the genius of the Chriftian religion. Buton thefe
foundations, the fuperfticion and credulity of man-
kind enabled them to ere&t an amazing fuper-
ftructure. In all ecclefiaftical controverfies, their
decifions were received as the infallible oracles of
truth. Nor was the plenitude of their power con-

L 3 fined
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Secr. Il fined to thefe alone; they dethroned monarchs g

W‘“difpo&:d of crowns; abfolved fubje@ts from the
obedience due to their fovereigns; and laid king-
doms under interdi¢ts. There was not a ftate in
Europe which had not been difquieted by their
ambition. There was not a throne which they
had not fhaken; nor a Prince, who did not trem-
ble at their power.,

s frfleoe NorHinG was wanting to render this Empire
fdc;pqejuil:-m abfolute, and to eftablifh it on the ruips of all
;.,mfm{m_csr civil authority, but that the Popes fhould have
wiiais poffeffed  fuch a degree of temporal power, as
was. {ufficient to fecond and enforce their fpiritual
decrees. Happily for mankind, while their fpi-

ritual jurifdiGion was moft extenfive, and at its
greatelt height, their temporal property was ex-
tremely limited, . They were powerful Pontiffs,
formidable at a diftance; but they were petty
Princes, withaut any confiderable domeftick force.

They had early endeavoured, indeed, to acquire
territory by arts, fimilar to thofe which they had
employed in extending their jurifdition, Under
pretence of a donation from Conftantine, 2nd of
another from Charlemagne or his father. Pepin,

they attempted to take pofleflion of fome towns
adjacent to Rome. = But thefe donations were ficti=

tious, and availed them little. The benefaétions,

for which they were indebted to' the credulity of

the Nerman adventurers, who conquered Naples,

and to the fuperftition of the countefs Matilda,

: were
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were real, and added ample domains to the‘ecr.UL
Holy See.

But the power of the Popes did not increafe in hciesne
proportion to the extent of territory which thcy;hzﬁiu::
had acquired. In the dominions annexed to the;f;:::f;
Holy See, . as well as in thofe fubject to other limited.
Princes in Italy, the fovereign of a ftate was far
from having the command of the force which it
contained. During the turbulence and confufion
of the middle ages, the powerful nobility or
leaders of popular fa&ions in Italy, had feized the
government of different towns; and after ftrength-
ening their fortifications, and taking a body of
mercenaries into pay, they afpired at indepen-
dence. The territory which the church had gained,
was filled with petty tyrants of this kind, who left

the Pope hardly the thadow of dominion.

 As thefe ufurpations almoft annihilated the 1 was cir-

Papal power in the greater part of the towns fub- by i aee
jeét to the church, the Roman barons frcquently ilists ol the
difputed the authority of the Popes, even in Rome baross
itfelf. 1In the twelfth century, an opinion began

to be propagated,  -That as the function of eccle-
fiafticks was purely fpiritual, they ought to poffefs

no property, and to claim no temporal jurifdiction ;

but, according to the laudable example of their
predeceflors in the primitive church, fhould fubfift

wholly upon their tithes, or upoa the voluntary

oblations of the people®.” This dotrine being

2 Otto Frifingenfis de Geftis Frider, Imp. lib. ii. cap. 10.
L addreffed
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Srer. 1L addrefied to men, who had beheld the fecandalous

Ny )

A.D.13430

manner in which the avarice and ambition of the
clergy had prompted them to contend for wealth,
and to exercife power, they liftened to it with fond
attention. 'The Roman Barons, who had felt moft
fenfibly the rigour of ecclefiaftical oppreflion,
adopted  thefe fentiments with fuch ardour, that
they fet themfelves inftantly to fhake off the yoke.
They endeavoured to reftore fome image of their
ancient liberty, by reviving the inftitution of the
Roman fenate, in which they vefted fupreme au-
thority ; committing the executive power fome-
times to one chief fenator, fometimes to two, and
fometimes to a magiftrate dignified with the name
of The Patrician. The Popes exerted themfelves
with vigour, in order to check this fatal encroach-
ment on their jurifdiétion. One of them, finding
all his endeavours ineffe@ual, was fo much morti-
fied, that extreme grlcf cut fhort his days. Ano-
ther, having ventured to attack the fenators at the
head of fome armed men, was mortally wounded
in the fray ®. During a confiderable period, the
power of the Popes, before which the greateft
monarchs in Europe trembled, was circumfcribed
within fuch narrow limits in their own capital,
that they durft hardly exert any aét of authority

without the permiffion and concurrence of the
{enate.

® Otto Frifing. Chron, lib, vii. cap. 27. 31, H. de Geft
Prid, lib. i. ¢ 27, Muratori Annali d'ltalia, vol. ix. 398.
404,

ENCcrOACHA
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EncroacuMenTs were made upon the Papal Seer.liL
authority, not only by the ufurpations of the Ro- m
man nobility, but by the mutinous fpirit of the fyirlenee
people. During feventy years of the fourteenth man peorls,
century, the Popes fixed their refidence in Avig- 1368, w0
non, The inhabitants of Rome, accuftomed to -k Lol
confider themfelves as the defcendants of the
people who had conquered the world, and had
given laws to it, were too high-fpirited to fubmit
with patience to the delegated authority of thofe
perfons, to whom the Popes committed the go-
vernment of the city. On many occafions, they
oppofed the execution of the Papal mandates, and
on the flighteft appearance of innovation or op-
preflion, they were ready to take arms in defence
of their own immunities. Towards the middle of
the fourteenth century, being inftigated by Nicolas
Rienzo, a man of low birth and a feditious {pirit,
but of popular eloquence, and an enterprifing
ambition, they drove all the nobility out of the
city, eftablithed a democratical form of govern-
ment, ele@ed Rienzo Tribune of the people, and
invefted him with extenfive authority. But though
the frantick proceedings of the Tribune foon over-
turned this new fyftem; though the government
of Rome was reinftated in its ancient form; yet
every frefh attack contributed to weaken the
Papal jurifdi¢tion : and the turbulence of the peo-
ple concurred with the fpirit of independence
hmong the nobility, to circumpicribe it within very

' ; narrow
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Sect. L narrow bounds . -Gregory VII, and other domi-

Syl neering pontiffs, accomplifhed thofe great things
which rendered them fo formidable to the Em-
perors with whom they contended, not by the
force of their arms, or by the extent of their
power, but by the dread of their fpiritual cenfures,
and by the effect of their intrigues, which excited
rivals,and called forth enemies againft every Prince,
whom they wifhed to deprefs or to deftroy,

Ateondee  Many attempts were made by the Popes, not
VI. and Jue"*

hus 1L 1en- ONly to humble thofe ufurpers, who lorded it over
;i’,.;l,"c,,,,, the cities in the ecclefiaftical ftate, but to break
foeable  the turbulent fpirit of the Roman people. Thefe
were long unfuccefsful. At laft Alexander VI.
with a policy no lefs artful than flagitious, fub-
dued and extirpated moft of the great Roman
barons, and rendered the Popes mafters of their
own dominions. The enterprifing ambition of
Julius 1I. added conquefts of no inconfiderable
value to the patrimony of St.Peter. 'Thus the
Popes, by degrees, became powerful temporal
Princes. Their tertitories, in the age of Charles V.
were of greater extent than at prefent; their
country feems to have been better cultivated, and
niore populotis; and as they drew large contri-
butions from every part of Europe, their revenues

¢. Hiftoire Fiorentine de Giov, Villani,  lib. xii. c. 8g. 104.
ap, Murat. Séript,. Rerum. Ital, vol. %iii. Vit de Cola di
Rienzo, ap. Murat, Antiq. Ital. vol, iii, p. 399, &c. Hifte
de Nic, Rienzy, par M, de Boifpreanx, p. g1, &c.

4 far



STATE OF EURDOPE. 155

far gxceeded thofe of the neighbouring powers, Secr.1IL
and rendered them capable of more fudden and
vigorous efforts.

Tue genius of the papal government, however, Dricite
was better adapted to the exercife of fpiritual of eccieni-
dominion, than of temporal power. - With refpet biooe®
to the former, all its maxims were fleady and in-
variable. Every new Pontiff adepted the plan of
his predeceffor. By education and habit, Eccle-
fiaftics were {o farméd, that the charadter of ‘the
individual was funk in thac of the profeflion; and
the paffions of the man were facrificed to the
intereft and honour of the order, The hands
which held the reins of adminiltration might
change ; but the fpirit which conduéted them was
always the fame, While the meaflures of other
governments flu€tuated, and the objefts at which
they aimed varied, the church kept one end in
view ; and to this unrelaxing conftancy of purfuit;
it was indebted for its fuccefs: in the boldeft at-
tempts ever made by human ambition. =& 7od

Bur in their civil adminiftration; the Popes fol-
lowed no fuch uniform or confiftent plani - There;
as in other governments, the charadter, the pai<
fions, and the interefts of the perfon who'bad the
fupreme direGtion of affairs, occafioned a variation
both in objefts and meafures. As few Prelates
reached the fummit of ecclefiaftical dignity, untik
they were far advanced in life, a change of mafters
: was
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Secr. 1L was more frequent in the Papal dominions than

—

in other ftates, and the political fyftem was, of
courfe, lefs ftable and permanent. Every Pope
was eager to make the moft of the fhort period,
during which he had the profpect of enjoying
power, in order to aggrandize his own family, and
to attain his private ends; and it was often the
firft bufinefs of his fucceffor to undo all that he had
done, and to overturn what he had eftablifbed.

As Ecclefiafticks were trained to pacifick arts,
and early initiated in the myfteries of that policy,
by which the court of Rome extended or fup-
ported its {piritual dominion, the Popes were apt
to condu&t their temporal affairs with the fame
fpirit; and in all their meafures were more ready
to employ the refinements of intrigue, than the
force of arms. It was in the Papal court that
addrefs and fubtlety in negociation firft became a
fcience; and during the fixteenth century, Rome
was confidered as the {chool in which it might be
beft acquired.

As the decorum of their ecclefiaftical charater
prevented the Popes from placing themfelves at
the head of their armies, or taking the command,
in perfon, of the military force in their dominions,
they were afraid to arm their fubjects; and in all
their operations, whether offenfive or defenfive,
they trufted entirely to mercenary troops.

As
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As their power and dominions could not defcend 8ser. 111
to their pofterity, the Popes were lefs folicitous
than other Princes to form or to encourage fchemes
of publick utility and improvement. Their tenure
was only for a fhort life; prefent advantage was
what they chiefly ftudied ; to fqueeze and to amafs,
not to meliorate, was their obje&. They ereéted,
perhaps, fome work of oftentation, to remain as a
monument of their Pontificate; they found it ne-
ceffary, at fome times, to eftablith ufeful inftitu-
tions, in order to footh and filence the turbulent
populace of Rome; but plans of general benefit
to their fubjeéts, and framed with 3 view to futurity,
were rarely objeéts of attention in the Papal policy.
The patrimony of St. Peter was worfe governed
than any part of Europe; and though a generous
Pontiff might fufpend for a little, or countera
the effects of thole vices which are peculiar to the
adminiftration of ecclefiafticks; the difeafe not
only remained incurable, but has gone on increaf-
ing from age to age; and the decline of the ftate
has kept pace with its progrefs.

OneE circumftance, farther, concerning the Papal The Pages
government, is fo fingular, as to merit attention. {'s °m

advantages

As the fpiritual fupremacy and temporal power from the

union of

were united in one perfon, and uniformly aided each their foici-
other in their operations, they became fo blended cempersl

together, that it was difficult to feparate them, SHeaY:
even in imagination. The potentates, who found

it nececffary to oppofe the meafures which the

Popes
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Seer, 111, Popes purlued as temporal Princes, could not di-
= veft themfelves of the reverence which they ima-
gined to be due to them as heads of the church,

and vicars of Jefus Chrift, Tt was with reluctance

that they could be brought to a rupture with them s

they werd averfe to pufh their operations againft

them to exttemity ; they liftened eagerly to the firft
overtures of accommodation, and were willing to
procure it almoft upon any terms. Their confci-

oufnefs of this entouraged the enterprizing Pon«

tiffs, wheo filled the Papal throne about the begin-

ning of the fixteenth century, to engage in [chemes
feemingly the moft extravagant. They trufted,

that if their temporal power was not fufficient to

carry them through with fuccefs, the refpect paid

to their {piritwal dignity would enable them to ex-

tricate themfelves with facility and with honour 4,

But

4 The manner in which Lonis XII. of France undertook and
carried on war againft Julias II. remarkably illufirates this ob-
fervation.- Louvid folemnly eonfulted the clergy of France, whea
ther it was lawful to take arms againit 2 Pope, who had wans
tonly kindled war in Europe, and whom neither the faith of
treaties, nor gratitude for favours received, nor the decorum
of his chara&er, could reftrain from the moRk violent aftions,
to which the luft of power prompts ambitious Princes, Though
his clergy authorifed the war, yet Anne of Bretagne, his Queen,
entertained feruples with regard to tlie lawfulnels of it, The
King himfelf, from fome {uperfiition of the fame kind, carried
it en faintly; and, upon every frefh advantage, renéwed his
propofitions of peace. Mezeray, Hift. de France, foli editi
1685. tom. i, 852, I fhall produce another proof of this reve-
rence for the Papal charalter, ftill more ftriking. Guicciar=
dlm, the moft fagaciows, perhaps, of all modern hiftorians, and

the
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But wlien Popes came to take part more frequently Secr. 1L
in the contefts among Princes, and to engage as
principals or auxiliaries in every war kindled in
Europe, this veneration for their facred charafter

began to abatey and ftriking inftances will occur

in the following hiftory of its being almoft totally
extinct.

Or all the Italian powers, the republick of Confitution
Venice, next to the Pope, was moft conneéted O e ot
with the reft of Europe. The rife of that eom« ) i
monwealth, during the inroads of the Huns in the**¢Poscss
fifth century; the fingular firuation of its capital
in the fmall ifles of the Adriatick gulf; and the
more fingular form of its civil conftitution, are ge-
nerally known. If we view the Venetian govern-
ment as calculated for the order of nobles zlone, its
inftitutions may be pronounced excellent; the deli-
berative, legiflative; and executive powers, are {o
admirably diftributed and adjufted, that it mult be
regarded as a perfet model of political wifdom,
But if we confider it as formed for a numerous body
of people fubjeét to its jurifdiction, it will appear
a rigid and partial ariftocracy, which lodges all
power in the hands of a few members of the com-

munity; while it degrades and opprefies the reft.

the boldeft in painting the vices and ambition of the Popes,
reprefents the death of Migliau, a Spanith officer, who wus
killed during the fiege of Naples, as a punithment inflified on
him by Heaven, on account of his having oppofed the fetting
of Clement VIL at liberty. Guic, Hiftoria d’ltalia, Genev.
1645, vol, ii. lib, 18, p. 467,

THE
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Srer 1L Tue {piric of government; in-a commonwealch
Defeas in ©Of this fpecies,  was, of courfe, timid and jealous,
wogovern- The Venetian nobles diftrufted their own: fubjeés,

ment, pir-

ticulary and were afraid of allowing them the ufe of arms,

with refpeét

to is mili- T'hey encouraged among them the arts of induftry
tons, . and commerces they employed them in manufac-
tures and in navigation ; but never admitted them
into the troops which the ftate kept in its pay.
The military force of the republick confifted en-
tirely of foreign mercenaries. The command ‘of
thefe was never trufted to noble Venetians, left
they fhould acquire fuch influence over the army,
as might endanger the publick liberty} or become
accuftomed to the exercife of fiich power, as would
‘make them unwilling to return to the condition of
private citizens. A {foldier of fortune was-placed
at the head of the armies of the commonwealth ;
and to obtain that honour, was the great objc& of
the Italian Condottieri, or leaders of bands,“who,
in the fifteenth and fixteenth centuries, ‘'made a
trade of war, and raifed and hired out foldiers'to
different ftates. But the fame fufpicious” policy,
which induced them to employ thefe adventuters,
prevented their placing entire confidence in'them.
Two noblemen, appointed -by: the fenate, ‘accom-
panied their army when it took the -field, with
the appellation of Proveditors; and, like the field-
deputies of the Dutch republick in latter times,
obferved all the motions of the -general, and
checked and controuled him-in all his operations.”

2 A cOMMON-
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- A coMMONWEALTH, with fuch civil and mili- Secr.IIL
tary inftitutions, was not formed to make conquefts.
While its fubjeéts were difarmed, and its nobles ex-
cluded from military command, it carried on its
warlike enterprizes with great difadvantage. This
ought to have taught the Venetians to make felf-
prefervation, and the enjoyment of domeftic fecu-
rity, the objeéts of their policy. = But republicks
are apt to be feduced by the {pirit of ambition, as
well as Princes. - When the Venetians fo far for-
got the interior defects in their government, as to
aim at extenfive conquefts, the fatal blow, which
they received in the war excited by the league of
Cambray, convinced them of the imprudence and
danger of making violent efforts, in oppofition to
the genius and tendency of their conftitution.

It is not, however, by its milicary, but by its gcaience
naval and commercial power, that the importance /a5
_of the Venetian commonwealth muft be eftimated.
In the latter, the real force and nerves of the ftate
confifted. The jealoufy of government did not
extend to this department. Nothing was appre-
hended from this quarter, that could prove formi-
dable to liberty. The fenate encouraged the no-
bles to trade, and to ferve on board the fleet. They
became merchants and admirals. They increafed
the .wealth of their country by their induftry.
They added to its dominions, by the valour with
which they conduéed its naval armaments.
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Seer. IIL  Tut Venetian commerce was an inexhauftible

The vaems fotirce of opulence. ~All the nations in Europe de:

of it com- pended upon them, not ohly for the commoditiés
of the Eaft, but for various manufactures fabri-
cated by them alone, or finithed with a dexerity
and elégance unknown in other countries.  From
this exténfive commerce, the ftate derived fuch im-
menfe {upplies as concealed thefe vices in its con-
ftitution which I have mentioned ; and gnabled it
to keep on foot fuch armies; as were not only an
over-match for the force which any of its neigh-
bours could bring into the field, but were fufficient
to contend, for fome time, with the powerful mo-
narchs beyond the Alps. During its ftruggles
with the Princes united againft it by the league
of Cambray, the republic levied fumis which, even
in the prefent age, would be deemed confiderable ;
and while the King of France \paid the exorbitant
intereft which 1 have mentioned for the money ad-
vanced to him, and the Emperor eager to boerrow,
but deftitute of credit, was known by the name of
Masimilian the Noney-lefs, the Venetians raifed
whatever fums they pleafed, at the ‘moderate pre-
mium of five in the hundred ©

The eontti- - Ty conftitition of Florence was perfe@tly the .

tution of

Florence, - feverfe of the Venetian. It partook as much of
the democratical turbulence and licéntioufnefs, «as

© Hilt. de la ligue faite 3 Cambray par ‘M, PAbbé du Bde,
lib, v. Sandi Storia Civil Veneziana, lib. viii, ¢..16. p. 8g1,

&y .
the
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the other of ariftocratical rigour. Florence, how-Secr.III.
ever, was a commercial, not a military democracy. "
The nature of its inftitutions was favourable to
commerce, and the genius of the people was turned
towards it. The vaft wealth which the family of
Medici had acquired by trade; together with the
magnificence, the generofity, and the virtue of
the firft Cofmo, gave him fuch an afcendant over
the affe&ions as well as the councils of his coun-
trymen, that though the forms of popular govern-
ment were preferved,  though the various depart-
ments of “adminiftration were filled by magif~
~trates diftinguithed by the ancient names, and
eleéted in the ufual manner, he was in reality the
kead of the commonwealth, and in cthe ftation of
a privaté citizen he poffeffed fupreme authority.
Cofmo tranfmitted a confiderable degree of this
power to his defcendants; and during the greater
part of the fifteenth century, the political ftate of
Florence was extremely fingular. The appearance
of republican government {ubfifted, the people
were paflionately attached to it, and on fome oc-
cafions contended warmly for their privileges, and
yet they permitted a fingle family to aflume the di-
rection of their affairs, almoft as abfolutely as if it
had been formally invefted with fovereign power.
The jealoufy of the Medici concurred with the
commercial {pirit of the Florentines, in putting
the military force of the republick upoen the fame
footing with that of the other Italian ftates. The
troops, which the Florentines employed in their i
Mz Wars,
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. wars, confifted almoll entirely of mercenary foldiers,

furnithed by the Condottieriy or leaders of bands,
whom they took into their pay.

In the kingdom of Naples, to which the fove-
reignty of the Ifland of Sicily was annexed,. the
feudal government was eftablithed in the fame
form, and with the fame defeéts, as in the other
nations of Europe. The frequent and violent re-
volutions which happened in that monarchy, had
confiderably increafed thefe defects, and rendered
them more intolerable. The fucceffion to the
crown of Naples had been fo often interrupted or
altered, and fo many Princes of foreign blood had
taken pofieflion of the throne, that the Neapolitan
nobility had loft, in a great meafure, that attach-
ment to the family of their fovereigns, as well as
that reverence for their perfons, which, in other
feudal kingdoms, contributed to fet fome bounds
to the encroachments of the barons upon the royal
prerogative and power. At the fame time, the
different pretenders to the crown, being obliged to
court the barons who adhered to them, and on
whofe fupport they depended for the fuccels of
their claims, they augmented their privileges by
liberal conceffions, and connived at their boldeft
ufurpations.  Even when feated on the throne, it
was dangerous for a Prince, who held his fceptre
by a difputed title, to venture on any ftep. towards
extending his own power, or circumfcribing that
of the nobles,

From
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‘Frowm all thefe caufes, the kingdom of Naples Ser. 1L~
wis ‘the moft turbulent of any in Europe, and the
authority of its Monarchs the leaft extenfive.
Though Ferdinand I. who began his reign in the
year one thoufand four hundred and fixty-eight,
attempted to break the power of the ariftocracy;
though his fon Alphonfo, that he might crufh it at
once by cutting off the leaders of greateft repu-
tation and influence among the Neapolitan barons,
véntured to commit one of the moft perfidicus
and critel actions recorded in hiftory ; the order SF A0, a8
nobles was neverthelefs more exafperated than
humbled by their meafures’. The refentment
which'thefe outrages excited was fo viclent, and
the power ‘of the malcontent nobles was ftill {o
formtdable, that to thefe may be afcribed, in a .
grcat degree, the eafe and rapidity with which
Charles V1II. conquered the kingdom of N aples E

Tue event thar gave rife to the violent contefls Stite of th «
concermng the fucceffion to the crown of Naples petsniadi
and Slcﬂy, which brought fo many calamities m?f,:'tr:”
upon thefe kingdoms, happened in the thirteenth ™€ <™
century, Upon the death of the Emperor Fre-
derick II. Manfred his natural fon afpiring to the
Neapolitan throne, murdered his brother the Em- A.D.x254.
peror Conrad (if we may believe contemporary
hiftorians) and by that crime obtained pofleffion of
it". The Popes, from their implacable enmity

f Giannone, book xxviii, chap. 2. vol, ii. p, 410, &c.
2 Giannone, ibid, p. 414.

b Struv. corp. hift, Germ. i. 481.

- Giannone, bock xviii,
ch, ;5.

M 2 to
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8zet, I to the houfe of Swabia, not only refufed to recogs
nize Manfred’s title, but endeavoured to excite
againft him fome rival capable of wrefting the
fceptre out of his hand.  Charles Count of ‘Anjon,
the brother of St. Leuis King of France, undere
took this; and he received from the Popes, the
inveftiture of the kingdom of Naples and Sicily
as a fief held of the Holy See. . The Count of
Anjou’s efforts were crowned with fuccefs ; Man-
fred fell in battle; and he took pofieffion of the
vacant throne. But foon after, Charles fullied the
glory which he had acquired, by the injuftice and
cruelty with which he put to death, by the hands
of the executioner, Conradin, the laft Prince of
the houfe of Swabia, and the rightful heir of the
Neapolitan crown.  That gallant young Prince
afferted his title, to the laft, with a courage, worthy
of a better fate. On the {caffold, he declared
Peter, at that tihe Prince, and foon after King
of Aragon, who had married Manfred’s only
daughter, His heir ; and throwing his glove among
the people, he entreated that it might be garried
to Peter as the fymbol by which he conveyed all
his rights to him ', The defire of avepging the
infult offered to royalty by the death of Conradin,
concurred with ambition, in prompting Peter to
take arms in fupport of the title, which he had
acquired. From that period, during almoft twa
centuries, the houfes of Aragon and Anjou con-
tended for the crown of Naples.. Amidft a fuc-
ceflion of ‘révolutions more rapid, as well as of
¥ Giapnone, book 'xix. ¢h, 4. § 2, .
crimes
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crimes. more atrocious,  than what occur in theSser.I1l.
hittory of almoft.any other kingdom, Monarchs
fometimes: of the Aragonefe ling;, and fomcqmes

of the Angevin, were feated-on the throne. At

length the Pringces of the houfe of Aragon obained 4.D. 1436
fuch firm pofitfion of this long-difputed iohefit-.

ance;. ,that they. tran{nmted i oguictly n:i a bﬁ&axd

) bza.nch of their: famr:Ly K

THS raceof the Angcvm ngs. however. WS Prctentons
notextinét; cnor-had they relinquithed  their. title i he,
to ithe Neapalitan crown. ~ The -Count of Majne Snith
and Provence, ithe (heir of this family, conveyed
all his rights and pretenfions to Liouis XI. and to
his fucceffors, . Charles VIl as 1 hafe already , p 0.
selated, croffed the Alps ag the head of a powerful
army, insorder o profecute his claim with a degree
of vigour far fuperior to that, which the Princes
from whom he derived it, had been capable of
exerting. The rapid progrefs of his arms in Italy,
as,well as the, fhort time during which he enjoyed
thc fryits o hg,s fuccefs, are well knqwn Frede-
rick, the heu- of the Jllegltxmatc branch of the
Aragonefe family, foon recovered the throne of
which Charles | had d;fpoﬁeﬂed him. Louas XIII
and F. erdinand of Aravqn united, acram{’c this Pmnca,
whom both, though for dlffercm rcafons, confi-
dered as an ufurper, and agreed to dwl,;le h;s
dominions between them. Frederick, unable tO A.D. 1501,
refift the combined Monarchs, -each of | whom was
far his fuperior in power, rcﬁgncd his fc.tptre

k Giannone, book xxvi. ch, 2,

M 4 7 rouis
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Seer. 1T Lonis and Ferdinand, though they had concurred
“~in.making the conqueft,-differed about the divifion

Srate of the

 duichy of
Milan, and

the right of

fucceffion
$o it.

of ity and from allies became enemies. - But Gon-
falvo de Cordova, partly by the exertion of fuch

" military talents as gave him a juft title to the ap-

pellation of the Great Captain, which the Spanith:

~ hiftorians have beljowed  upon -himj and partly

by fuch- thamelefs, and frequent violations. of the
moﬂ‘. folemn engagcmf;nts, as leave an indelible

- ftain, oin his memorys fiipped. the French: of all
“that they poﬁ&ﬁ‘ed in ithe Neapolitan : dominions,
_andfecured the peaceable- pofitflion of them to his

maftery Thefe, together with his other kingdoms,
Feérdinand tranfmitred to his grandfornr'Charles Vi,

whofe .right 'to pofiels themy if not altogether

uncontrovertible,  feems, at leaft, to/'be as welli
founded as that, which the ngs of F rance fet in:
oppoﬁflon to. 1:‘ Vo35 83. 00T BTN

G LA VPGB
THERE is nothmg in ‘the political conftitution;
or intérior govcrnment of the ‘dutchy’ of Milany
fo ‘remarKable; as to require a particular-explas
nation. But as the right of [ucceffion to thar
fcrnlc _province | was the caufe ©or the pretextilof
almoft all the wars camed on in Italy during ‘the
reign of Charles V, it is neceffary to trace thefe
difputes to their fource, ‘and to inquire into the
pretenfions of the various competitors.

! Droits des Rois de France au Royaume de Sicile, Mem. de
Comin. ‘Edit, de Frefnoy, 'tom, iv. partii. p. 5. ‘ ¢

b . During
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- ‘DoriVe the 16ng and  fierce contefts excited in Secr. NI
Ttaly by the' violénce-of ‘the Guelf ‘and Ghibelline xig, o
fadtions, the familyof-Vifconti rofe to great emi-'f.::ffr‘;’u?i.
nence among " their “fellow citizens'of Milan.  As'gocerning
the Vifconti had adhiered tniformly to the Ghibel-
line or Imperial intereft, they, by way of recom- 5 p, 1356
pence,’ received; from™ one Emperor, the dignity
of perpetual vicars of the Empire in Ttaly »: they
were created by another, Dukes of Milan, and a,p, 1395.
together with that title, the pofieflion of the city
and its térritories ‘was 'béftowed upon them as an
hereditary fief”." John King of France, among
other expedients for raifing money, which the
cdlamities of ‘his *t€ign obliged him to employ,
condefcended to give one of his daughtersin mar-
riage to John Galeazzo Vifconti the firft duke of
Milan, from' whom he had received confiderable
fums. Valentine Vifconti, one of the children of
this marriage, married her coufin, Louis Duke of
Orleans, the only brother of Charles V1. In their
marriage contrat, which the Pope confirmed, it
wds ftipulated that, upon failure of heirs-male in
the family of Vifconti, the dutchy of Milan thould
defcend to the pofterity ‘of Valentine and the
Duke of Orleans. That event took place. In
the ‘year one thoufind four hundred and forty-
feven, Philip Maria the laft Prince of the ‘ducal
family of Vifconti died. Various competitors pre-
tended to the {ucceffion, Charles Duke of Orleans

= Petrarch epill. ap’ Struv. corp. i. 623,
2. Leibpit. cod: jur: gent, diplom. vol i, 2z57.

pleaded
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Sect. 1T, pleaded his right to it, founded on the marriage-

v~ contrac of his mother Valentine Vifconti, Alfonfo
King of Naples claimed it in confequence of a
will made by Philip Maria in his favour. The
Emperor contended that, upon the extinétion of
male iffue in the family of Vifconti, the fief feturned
to the fuperior Lord; and ought to be se-annexed
to the Empige. . The people,of Milan, fmitten with
that love of liberty which. preyailed among the
Iralian States, declared againft the dowinion of
any mafter, and eftablithed a gepublican =fqr,m nf
government,

Bur duyring the ftruggle ameng fo many com-
pcti;ors, the p,tl;ze for which they contended was
fcized by one from whom none of them appre-
bended any danger. Francis Sforza, the natusal
{on of Jacomuzzo Sforz?., whom his_courage agpd

abilities had cleva,tcd from, the rank of a peafant ()
be one of thc moﬁ cm:nent and Fpower.ﬁui of tl,le
;he command of the advcntux;ers Whp fQ}}ogfqgl
his ftandard, had married a natural daugbtcr Qf
the laft Duke of Milan. Upon this fhaglogw jqf A
ticle Francis founded his pretenfions to the dqtchy,
which he fupported with fuch talents aud yalglil‘r
as placed him at latt on the ducal throne. _The
virtues as well as abilities with which he governed,
. inducing his fubjeéts to forget the defeéts in his
tide, he tranfmitted his dominions quietly to his
fon ; from whom they defcended to his grandfon.
He was murdered by his grand uncle Ludovico,
furnamed
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furnamed rthe .Moor, who -took poficflion” of the Ser7.1lL,
dutchy ; and ‘his right to it was confirmed by o oy
inveftiture of the Emperor Maximilian in the year

one thoufand four hundred and ninety-four ©,

Louis XI. who took pleafure in deprefling the
Princes of the blood, and who admired the, poli-
tical abilities of Francis Sforza, would not permit
the Duke of Otleans to take any ftep in profe-
cution of his right to the:dutchy of Milan. 'Lu-
dovico the Moor kept up fuch a clofe conneétion
with Charles VIIL that, during the greater part of
his reign, the claim of the family of Orleans con-
tinued to lie dormant. ‘But when the crown of
France devolved to Liouis X1[. Duke of Qrleans,
he inftantly afferted the rights of his family with
the ardour which it was matural to-expe&®. Lu-
dovico Sforza, incapable of contending with fuch
a rival, ‘was: ftripped iof all his dominions in the
fpace of a few days. The King, clad in the ducal
robes, entered ‘Milan in triumph; andoon after,
Ludovico ‘having ‘been fbeﬁaycd by the Swifs in
his pay, was fent a prifoner-into France, and fhut
up .in'the caftle of L.oches, ‘where he lay unpitied -
during the remainder of his days. 'In confequence
pf one of ‘the fingular revelutions wihi¢ch ‘occur fo
frequently in the hiftory of whe Milanéfe, Jhis fon
Maximilian Sforza was placed on the ducal throne,
of 'which he ‘kept " peffeflien “during the reign of

"o Ripalm. hifto Mediol.:1ib.vi/ 16542 3p. Strav.eotp. i. g30.
Dy Mont Corps Diplomiitem. iii, i3z 3.ibid.
+ Louis
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seer. . Louis XIL  But his fuceeflor Francis T. ‘was too

e —
A.D, 1512,

The confti-

tution and
government
of Spain,

Conquered
by the
Vandals,

high-fpirited and enterprizing tamely to relinquifh
his title. As foon as he was feated upon the
throne, he prepared to invade the Milanefe; and
his right of fucceffion to it, appears from this
detail, to have been more natural and more _luft
than that of any other competitor.

It is unneceffary to enter into any detail with
refpect to the form of government in Genoa,
Parma, Modena, and the other inferior States of
Italy. Their names, indeed, will often occur in
the following hiftory. = Bur the power of thefe
States themfelves was {o inconfiderable, that theif
fate depended little upon their own efforts; and
the frequent revolutions' which' they underwent
were brought about by theé' eperations of the
Princes who attacked or defended them, rather than
by any thing peculiar in their internal conftitution,

Or the great kingdoms on this fide of the ‘Alps,
Spain is one of the moft confiderable; and as it
was thg hereditary domain of Chgrles V. as well
as the chief fource of his power ‘and wealth, a
diftinét knowledge of its political conftitution is’
of - capital importance towards undcrﬂ:andmg the
tranfa&xons of his reign. !

o Vandals and Goths, who overturned the

Roman power in Spain, eftablithed a form of

government in that country, and brought in cuf-
toms and laws, perfeétly fimilar to thofe which

werg
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were introduced into the reft of Europe, by the Seer 1IN
other, victorious tribes which acquired-fettlements -
there. For fome time, fociety advanced, among
the new inhabitants of Spain; by the fame.fteps,
and feemed to hold the fame courfe, as inother
European nations, To this progrefs, a*fudden’a.D.yra.
ftop was put by the invafion of the Saracens orind by te
Moors.  The Goths could not withftand the efforts
of their enthufiaftick valour, which fubdued Sp'éi_n,
with the fame impetvous rapidity ‘that diftin-
guithes all the operations of their arms. The con-
querors introduced into the country in which they’
fettled the Mahometan religion, ‘the Arabick lan-
guage, the manners of the Eaft, together with
that tafte for the arts, and that love of elegance’
and fplendour, which the Caliphs had begun to
cultivate among their fubje@:ﬂ'

Sucu Gothick noblcs, as. d;['damed to fubmlr Gtk Cud-
the Moorith yoke, fled for refuge to the lnaC-dunT:\rgrzfc
ceffible mountains of Afturias. Tliere they com- Mt f:“
forted: themfelves with €nmjoying the “exercife 0fs”‘"_ :
the Chriftian religion; and-with maintainiag the
authomy of thelr ancient: laws. » Being joined by~
many of the boldeft.and moft warlike amohg their”
countrymen, they fallied out upon;the 'adjacent’
fetddements of the Moors, in, fmall parties;:but!
venturing only upon fhort excurfions at firft, they
were fatisfied with plunder:and revenge,' withdut
thrnkmg of congueft. By .degrees, their ftrergth’
increafed, their views enlarged;, a regular govern-!
ment was eftablithed among them, and they' began

to
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Secr. 1l to aim at extending their territories.  While they

==~ pufhed on their attacks with the unremitting

ardour excited by zeal for religion, by the defire

of vengeance, and by the hope of refcuing their

country from opprefiion ; while they conduéted

their operations with the courage natural to men

who had no other occupation but war, and who

were f{trangers to all the arts which corrupt or

enfeeble the mind, the Moors gradually loft many

of the advantages, to which they had been in-

debted for their firft fucce(s., They threw off all

dependence on the Caliphs * ; they negletted to

preferve a clofe connettion with their countrymen

in Africa ; their empire in Spain was {plit into

many {mall kingdoms ; the arts which they culti-

vated, together with the luxury to which thefe

gave rife, relaxed, in fome meafure, the force of

their military inftitutions, and abated the vigour

of their warlike fpiri. The Moors, however,

continued ftill to be a gallant people, and pof-

fefied great refources. According to the magni-

ficient {tile of the Spanifh hiRlorians, eight centuries *

of almoft uninterrupted war e¢lapfed, and three

thoufand feven hundred battles were fought before

1g2. the laft of the Moorifh kingdoms in Spain fub-
mitted to the Chriftian arms.

Thewsion  As the Chriftians made their conquefts upon

of its variogs i . .

kingdoms, the Mahometans at various periods, and under
different leaders, each formed the territory which

he had wrefted from the common enemy, into,an

* Jos. Sim. Aflemanni Hiftor. Isal. Scriptores, vol.dii. p. 135
independent
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indepétident State. Spain was divided into asSecr.Iil.
nany feparate kingdoms, as it contained provinces;
in each city of wote, a petty Monarch eftablifhed
his throne, and affumed all the enfigns of royalty.

In a feries of years, however, by the ufual events

of intermarriages, or legal fucceflion, or conqueft,

all thefe inferior principalities were annexed to the
more powerful kingdoms of Caftile and of Ara-
gon.. At length, by the fortunate marriage of
Ferdinand and Ifabella, the former the hereditary
Monarch of ‘Aragon; and the latter raifed to the
throne of Caftile by the affettion of her fubjedts,

all the Spanifh crowns were united, and defcended 143..
in the fame line,

Frowm this period, the political conftitation of Their an-
Spain began to affume a regular and uniform ap-om, -
pearance; the genius of government may be de-5" i
lineated, and the progrefs ‘of its laws and manners:‘c‘l;':fj;_::‘
may be traced with certainty. Notwithftanding
the fingular revoludon which the invafion of ‘the
Moors occafioned in Spain, and the peculiarity of
its fate, in 'being fo long fubjeéted to the Maho-
metan yoke, the cuftoms introduced by the Van«
dals and Goths had taken fuch deep root, and
were {o thoroughly incorporated with the frame of
its government, that in every province which the
Chriftians recovered from the’ Moors, we find the
condition of individuals, as well as the political
conftitution, nearly the fame as in osher nations
of Europe. Lands were held by the fame tenure ;
jultice was difpenfed in the fame form; the fame

privileges
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Seer.T1. privileges were claimed by the nobility ; and the
ona e fame power exercifed by the Cortes, or general
ders their o fembly of the kingdom. Several circumftances

flatein fome

degree fmi- contributed to fecure this permanence of the feudal
r to a

of other  inftitutions in Spain, notwithftanding the conqueft

nationg of g -

Europe.  Of the Moors, which feemed to have overturned
them. Such of the Spaniards, as preferved their
independence, adhered to their ancient cuftoms,
not only from attachment to them, but out of
antipathy to the Moors, to whofe ideas concerning
property and government thefe cuftoms were to-
tally repugnant. Even among the Chriftians, who
fubmitted to the Moorifh conquerors, and con-
fented to become their fubjects, ancient cuftoms
were not entirely abolifhed. They were permitted
to retain their religion; their laws concerning pri-
vate property ; their forms of adminiftering juftice;
and their mode of levying taxes. The followers
of Mahomet are the only enthufiafts; who have
united the fpirit of toleration with zeal for making
profelytes, and who, at the fame time that they
took arms to propagate the doétrine of their pro-
phet, permitted fuch as would not embrace it, to
adhere to their own tenets, and to pratife their
own rites. To this peculiarity in the genius of
the Mahometan religion, as well as to the defire
which the Moors had of reconciling the Chriftians
to their yoke, it was owing that the ancient man-
ners and laws in Spain furvived the violent fhock
of a conqueft, and were permitted to fubfift, not-
withftanding the introduction of a new religion

: and
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dnd a new form of government into that country. Sset. il
It is obvious from all thefe particulars, that the — °
Chriftians muft have found it extremely eafy to
re-eftablith manners and government on their an-
cient foundations in thole provinces of Spain
which they wrefted fucceflively from the Moors.

A confiderable part of the people retained fuch a
fondnefs for the cuftoms, and fuch a reverence

for the laws of their anceftors, that withing to fee
them completely reftored, they were not only will-

mg but eager to refume the former, and to recog-
nize the authority of the latter.

o

Bur though the feudal form’ of government, Certain pea
* culiaritiesin

with all“the inftitutions which characterize it, was their confti-
thus preferved entire in Caftile and Aragon, as s
well as in all the kingdoms which depended on

thefe ‘crowns, there were certain pecuharltles in

their political conﬂ‘ltutxons which diftinguifh them

from thofe of any other country in’ Europe. Thc The prero-
royal prerogative, extremely limited in every feudal ﬂa;':inm:::i
kingdom, was circumfcribed, in Spain, within f,',‘f’,c':‘:?ffw
fuch narrow bounds, as reduced the power of the i
fovereign almoft to nothing. The privileges of

the nobility were valt in proportion, and extended

fo. far, as to’border on abfolute independence.

The immunities of the cities were great, they pof-

fefled confiderable influence in the Cortes, and they

afpired at obtaining more. Such a ftate of fociety,
in.which the political machine was fo ill adjufted,

and the feveral members of the legiflature fo im-

Vor. L. N properly
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Szcr. 11 properly balanced, produced interior diforders in
the kingdoms of Spain, which rofe beyond the
pitch of turbulence and anarchy, ufual under the
feudal government, The whole tenor of the Spa-
nifh hiftory confirms the truth of this obfervation;
and when the mutinous fpirit, to which the genius
of their policy gave birth and vigour, was no
longer reltrained and overawed by the immediate
dread of the Moorith arms, it broke out into
more frequent infurrections againft the govern-
ment of their Princes, as well as more outrageous
infults on their dignity, than occur in the annals
of any other country. Thefe were accompanied
at fome times with more liberal fentiments con-
cerning the rights of the people, at other times
with more elevated notions concerning the privi-
leges of the nobles, than were common in other

- nations.

Tnflances In the principality of Catalonia, which was an-
ofthis:  nexed to the kingdom of Aragon, the impatience
of the people to obtain the redrefs of their griev-
ances having prompted them to take arms againft
A,D. 1462. their fovereign John II, they, by a folemn deed,
recalled the oath of allegiance which they had
fworn to him, declared him and his pofterity to
be unworthy of the throne®, and endeavoured to
eftablith a republican form of government, in
order to fecure the perpetual enjoyment of that

P Zurita Anales de Arag. tom. iv. 113, 115, &c.

liberty,
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liberty, after which they afpired 5. Nearly about Stcr.Ill
the fame period, the indignation of the Caftilian
nobility againft the weak and flagitious adminiftra-
tion of Henry IV, having led them to combine
againft him, they arrogated, as one of the privi-
leges belonging to their order, the right of trying
and of pafling fentence on their fovercign. That
the exercife of this power might be as publick
and folemn, as the pretenfion to it was bold, they
fummoned all the nobility of their party to meet A+ P 1455.
at Avila; a fpacious theatre was ere¢ted in a plain
without the walls of the town, an image repre-
fenting the King, was feated on a throne, clad in
royal robes, with a crown on its head, a fceptre
in its hand, and the fword of juftice by its fide.
The accufation againft the King was read, and
the fentence of depofition was pronounced, in pre-
fence of a numerous affembly. At the clofe of
the firft article of the charge, the archbifhop of
Toledo advanced, and tore the crown from the
head of the image ; at the clofe of the fecond, the
Conde de Placentia fnatched the fword of juftice
from its fide ; at the-clofe of the third, the Conde
de Beneventé wrefted the feeptre from its hand ;
at the clofe of the laft, Don Diego I.opes de
Stuniga tumbled it headlong from the throne. At
the fame inftant, Don Alfonfo, Henry’s brother, was
proclaimed King of Caftile and Leon in his ftead *.

9 Ferreras hift. d'Efpagne, tom. vii. p. gz. P. Oileans
Revol. d’Efpagne, tom. iii. p. 155, L. Marinzus Siculus de
reb. Hifpan. apud Schejei Script. Hilpan. fol. 429.

* Marian, hift, lib. xxiii. c..g.

N 2 THE
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Tuz moft daring leaders of faGtion would not
have ventured on thefe meafures, nor have con-
duéted them with fuch publick ceremony, if the
fentiments of the people concerning the royal dig-
nity, had not been fo formed by the laws and
policy, to which they were accuftomed both in
Catftile and Catalonia, as prepared them to approve
of fuch extraordinary proceedings, or to acquiefce
in them.

In Aragon, the form of government was mo-
narchical, but the genius and maxims of it were
purely republican. The Kings, who were long
cletive, retained only the fhadow of power; the
real exercife of it was in the Cortes or parliament
of the kingdom. This fupremeaflembly was com-
pofed of four different arms or members. The
nobility of the firft rank. The Equeftrian order,
or nobility of the fecond clafs. The reprefenta-
tives of the cities and towns, whofe right to a place
in the Cortes, if we may give credit to the hifto.
rians of Aragon, was coeval with the conftitution.
The ecclefiaftical order, compofed of the digni-
taries of the church, together with the reprefent-
atives of the inferior clergy . No law could pafs
in this affembly without the affent of every fingle
member who had a right to vote . Without the
permiffion of the Cortes, no tax could be impofed;
no war could be declared; no peace concluded ;
no money could be coined ; nor any alteration be

¢ Forma de celebrar. Cortes en Aragon. por Geron. Martel.
¢ Martel, ibid. p. 2,

made
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made in the current fpecie®. The power of re- Szet. Il
viewing the proceedings of all inferior courts, the
privilege of infpeéting every department of ad-
miniftration, and the right of redrefling all griev-
ances, belonged to the Cortes. Nor did thofe who
conceived themfelves to be aggrieved, addrefs the
Cortes in the humble tone of fupplicants, and pe-
ticion for redrefs ; they demanded it as the birth«
right of freemen, and required the guardians of
their liberty to decide with refpet to the points
which they laid before them * This fovereign
court was held, during feveral centuries, every
year; but, in confequence of a regulation intro-
duced about the beginning of the fourteenth cen-
tury, it was convoked from that period only once
in two years. After it was affembled, the King
had no right to prorogue or diffolve it without its
own confent; and the feffion continued forty days”.

Nor fatisfied with having ereted fuch formida- ofce ana
ble barriers againft the encroachments of the royal e
prerogative, nor willing to commit the guardianthip 3*"**
of their liberties to the vigilance and authority of
an affembly, fimilar to the diets, ftates-general, and
parliaments, in which the other feudal nations
placed fo much confidence, the Aragonefe had re-
courfe to an inftitution peculiar to themfelves, and

elected a Juftiza or fupreme judge. This magil-

4 Hier. Blanca comment. rer. Aragon. ap, Schet, Script.
Hifpan. vol. iii. p. 750.

* Martel, Forma de Celebr. p. z.

¥ Hier, Blanca comment. 763.

N 3 : trate,
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trate, whofe office bore fome refemblance to that
of the Ephori in ancient Sparta, acted as the pro-
teétor of the people, and the comptroller of the
Prince, The perfon of the Juftiza was facred,
his power and jurifdiction almoft unbounded.
He was the fuprenie interpreter of the laws. © Not
only inferior judges, but the Kings themf{elves were
bound to confult him in every doubtful cale, and
to recvive his refponfes with implicit deference *.
An appeal lay to him from the royal judges, as
well as from thofe appointed by the barons within
their refpective territories,  Even when no appeal -
was made to him, he could interpofe by his own
authority, prohibit the ordinary judge to proceed,
take immediate cognizance of the caufe himfelf,
and remove the party accufed to the Manifeflation
or prifon of the ftate, to which no perfon had ac-
cefls but by his permiffion. His power was exerted
with .no lefs vigour and effet in fuperintending
the adminiftration of government, than in regulat-
ing the courfe of juftice. It was. the prerogative
of the Julliza to infpeét the condut of the King.
He had a title to review all the royal proclama-
tions and patents, and to declare whether or not
they were agreeable to law, and ought to be car=.
ried into execution, He, by his fole authority,
could exclude any of the King’s minifters from
the conduét of affairs, and call them to anfwer for

* Blanca has preferved two refponfes of the Juftiza to
James Il. who reigned towards the clofe of the thirteenth cen-
tary, Blanca 748,

their
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their mal-adminiftration. He himfelf was account- Szex. IIL
able to the Cortes alone, for the manner in which

he difcharged the duties of this high office, and
performed funétions of the greateft importance that

could be committed to a fubjeét (HH]~

It is evident from a bare enumeration of the The regal

power cir=

privileges of the Aragonefe Cortes, as well as offvuist:;fic;iiei_
the rights belonging to the Juftiza, that a very row limits.
fmall portion of power remained in the hands of
the King, The Aragonefe feem to have been fo-
licitous that their monarchs fhould know and feel
this {tate of impotence, to which they were re-
duced. Even in fwearing allegiance to their {ove-
reign, an aét which ought, naturally, to be accom-
panied with profeffions of fubmiffion and refpe&,
they devifed an oath, in fuch a form, as to remind
him of his dependence on his fubjeéts. ¢ We,”
faid the Juftiza to the King in name of his high-
fpirited barons, ¢ who are each of us as good, and
who are altogether more powerful than you, pro-
mife obedience to your government, if you main-
tain our rights and liberties; but if not, not.”
Conformably to this oath, they eftablithed it as a
fundamental article in their conftitution, that if
the King fhould violate their rights and privileges,
it was lawful for the people to difclaim him as
their fovereign, and toelect another, even though

a heathen, in his places. The attachment of the

[HH] NOTE XXXL
= Hier. Blanca Comment. p. 747—755.
# Hier, Blanca Comment. 7z0.

N 4 Aragonefe
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Sser.lil. Aragonefe to this fingular conftitution of govern-
ment, was extreme, and their refpeét for it ap-
proached to fuperftitious veneration [II]. In the
preamble to one of their laws, they declare, that
fuch was the barrennefls of their country, and the
poverty of the inhabitants, that, if it were not on
account of the liberties by which they were diftin-
guithed from other nations, the people would aban-
don it, and go in queft of a fettlement to fome more
fruitful region "

contitution ~ In Caftile, there were not fuch peculiarities in

e orthe form of government, as to eftablifh any re-

Caftilee  markable diftintion between it and that of the
other European nations. The executive part of
government was committed to the King, but with
a prerogative extremely limited, The legiflative
authority refided in the Cortes, which was com-
pofed of the nobility, the dignified ecclefiaftics,
and the reprefentatives of the cities. The aflembly
of the Cortes in Caftile was very ancient, and
feems to have been coeval with the conftitution,
The members of the three different orders, who had
a right of fuffrage, met in one place, and delibe-
rated as one collective body ; the decifions of which
were regulated by the fentiments of the majority.
The right of impofing taxes, of enating laws,
and of redrefling grievances belonged to this af-
fembly ; and in order to fecure the affent of the
King to fuch ftatutes and regulations as were deem-

[TT] NOTE XXXII,
® Hier, Blanca Com. p. 751.

ed
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ed falutary or beneficial to the kingdom, it was Seet.HI
ufual in the Cortes, to take no ftep towards grant-
ing money, until all bufinefs relative to the pub-
lic welfare was concluded. The reprefentatives
of cities feem to have obtained a feat very early
in the Cortes of Caftile, and foon acquired fuch
influence and credit, as were very uncommon, at a
period when the fplendor and pre-eminence of the
nobility had eclipfed or annihilated all other orders
of men. The number of members from cities
bore fuch a proportion to that of the whole col-
le¢tive body, as rendered them extremely refpeét-
able in the Cortes [KK]. The degree of confi-
deration, which they poffefled in the ftate, may be
eftimated by one event. Upon the death of John I. A.D- 1390,
a council of regency was appointed to govern the
kingdom during the minority of his fon. It was
compofed of an equal number of noblemen, and
of deputies chofen by the cities; the latter were
admitted to the fame rank, and invefted with the
fame powers, as prelates and grandees of the firft
order . But though the members of communi-
ties in Calftile were elevated above the condition
wherein they were placed in other kingdoms of
Europe; though they had attained to fuch politi-
cal importance, that even the proud and jealous
fpirit of the feudal ariftocracy could not exclude
them from a confiderable fhare in government ; yet
the nobles, notwithitanding thefe acquifitions of
the commens, continued to affert the privileges of

[KK] NOTE XXXIII,
€ Marian, hift, lib, xviii, ¢, 15.

5 their
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Seer. IIL their order, in oppolition to the crown, in a tone

!

Various
caules of

extremely high, There was not any body of nobi-
lity in Evrope more diftinguifhed for independence
of f{pirit, haughtinels of deportment, and bold pre-
tenfions, than that of Caftile. The hiftory of that
monarchy affords the moft ftriking examples of
the vigilance with which they obferved, and of the
vigour with which they oppofed every {cheme of
their Kings, that tended. to encroach on their ju-
rifdiction, to diminifh their dignity,. or to abridge
their power. Even in their ordinary intercourfe
with their Monarchs, they preferved fuch a confci-
oufnels of their rank, that the nobles of the firft
order claimed it as a privilege to be covered in. the
royal prefence, and approached their fovcnc:n ns ra-
ther as equals than as fubjeéls..

Taue conftitution of the fubordinate monarchies,
which depended on the crowns of Caftile and Ara-
gon, nearly refembled that of the kingdom to which
they were annexed. In'all of them, the dignity
and independence of the nobles were great; the

immunities and power of the cities were con-
fiderable.

Ax attentive obfervation of the fingular fitua-

the limired tion of Spain, as well as the various events which

authority of

the Spanith
Monurchs,

occurred there, from the invafion of the Moors to
the union of its kingdoms under Ferdinand and
Ifabella, will difcover the caufes to which all the
peculiarities in its political conftitution 1 have
pointed out, ought to be afcribed.

As
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As the provinces of Spain were wrefted from Seer.lIL
the Mahometans gradually and with difficuity, the remer=]
nobles, who followed the ftandard of any eminent
leader in thefe wars, conquered not for him alone,
but for themfelves. They claimed a fhare in the
lands which their valour had torn from the enemy,
and their profperity and power increafed, in pro-
portion as the territory of the Prince extended.

Durinc their perpetual wars with the Moors,
the Monarchs of Spain depended fo much on their
nobles, that it became neceffary to conciliate their
good will by fucceflive grants of new honours and
- privileges. By the time that any Prince could
eftablith his dominion in a conquered province,
the greater part of the property was parcelled out
by him among his barons, with fuch jurifdition
and immunities, as raifed them almoft to fovereign
power.

At the fame time, the kingdoms eretted in fo
many different corners of Spain, were extremely
inconfiderable. The petty monarch was but lit-
tle elevated above his nobles. They, feeling them-
felves to be almoft his equals, acted as fuch. The
Kings of fuch limited domains could neither com-
mand much refpect, nor poffefs great power ; and
noblemen, fo nearly on the fame level, could not
look up to them with that reverence, with which
the fovereigns of the great monarchies in Europe
were viewed by their fubjects [LL).

[LL] NOTE XXXIV.
THESE
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Twuese circumitances concurred in exalting the
nobility, and in deprefling the royal authority ;
there were other caufes which raifed the cities in
Spain to confideration and power.

As the open country, during the wars with the
Moors, was perpetually expofed to the excurfions
of the enemy, with whom no peace or truce was
fo permanent as to prove any lafting fecurity, felf-
prefervation obliged perfons of all ranks to fix
their refidence in places of ftrength. The caftles
of the barons, which, in other countries, afforded
a commodious retreat from the depredations of
banditti, or from the tranfient violence of any in-
terior commotion, were unable to refift an enemy
whofe operations were conduéted with regular and
perfevering vigour. Cities, in which great num-
bers united for their mutual defence, were the
only places in which people could fix their refi-
dence with any profpect of fafety. To this was
owing the rapid growth of thofe cities in Spain
of which the Chriftians recovered pofieflion. All
who fled from the Moorifh yoke reforted to them,
as to an afylum; and there, the greater part of
thofe who took the field againft the Mahometans,
eftablifhed their families.

Eacu of thefe cities, during a longer or thorter
courfe of years, was the capital of a little ftate,
and enjoyed all the advantages which accelerate
the increafe of inhabitants in every place that is the
feat of government.

THE
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Tue number of cities in Spain, at the begin-Secr.IiL
ning of the ffteenth century, was confiderable, —
and they were peopled far beyond the proportion
which was common in other parts of Europe, ex-
cept in Italy and the Low-Countries. 'The Moors
had introduced manufaftures into thofe cities,
while under their dominion. The Chriftians, who,
by intermixture with them, had learned their arts,
continued to cultivate thefe. The trade of feveral
of the Spanifh towns appears to have been con-
fiderable; and the {pirit of commerce continued
to preferve the number of their inhabitants, as
the fenfe of danger had firft induced them to
crowd together.

As the Spanith cities were populous, many of
the inhabitants were of a rank fuperior to thofe
who refided in towns in other countries of Europe.
That caufe, which contributed chiefly to their
population, affected equally perfons of every con-
dition, who flocked thither promifcuoufly, in order
to find fhelter, or in hopes of making a ftand
there againft the enemy, with greater advantage
than in any other ftation. The perfons elected as
their reprefentatives in the Cortes by the cities, or
promoted to offices of truft and dignity in the
government of the community, were often, as will
appear from tranfactions which I fhall hereafter
relate, of {uch confiderable rank in the kingdom,
as refleCted lufire on their conftituents, and on the
ftations wherein they were placed.
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As it was impoflible to carry on a continual

= war againft the Moors, without fome other mili-

Mealures of

different
Princes in
order to ex-
tend their

power;

tary force, than that which the barons were obliged
to bring into the field, in confequence of the feudal
tenures, it became neceflary to have fome troops,
particularly a body of light cavalry, in conftant pay.
It was one of the privileges of the nobles, that
their lands were exempt from the burden of taxes.
The charge of {upporting the troops requifite for
the publick fafety, fell wholly upon the cities;
and their Kings, being obliged frequently to apply
to them for aid, found it neceffary to gain their
favour by conceflions, which notonly extended their
immunities, but added to their wealth and power.

Waen the influence of all thefe circumftances,
peculiar to Spain, is added to the general and
common caufes, which contributed to aggrandize
cities in other countries of Europe, this will fully
account for the extenfive privileges which they
acquired, as well as for the extraordinary confi-
deration to which they attained, in all the Spanith
kingdoms [MM]. :

By thefe exorbitant privileges of the nobility,
and this unufual power of the cities in Spain, the
royal prerogative was hemmed in on every fide,
and reduced within very narrow bounds. Senfible
of this, and impatient of fuch reftraint, different
Monarchs endeavoured, at various juntures, to
enlarge their own jurifdi&tion, and to circumfcribe

[MM] NOTE XXXV.
that
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that of their fubjeéts. Their power, however, or Ster. I,
their abilities, were fo unequal to the undertaking,

that their efforts were attended with litcle fuccels.

But when Ferdinand and Ifabella found themfelves pirticuarly
at the head of the united kingdoms of Spain,pindred
and delivered from the danger and interruption

of domeftic wars, they were not only in a con-

dition to refume, but were able to profecute with
advantage, the fchemes of extending the preroga-

tive, which their anceftors had attempted in vain.
Ferdinand’s profound fagacity in concerting his
meafures, his perfevering induftry in conducting

them, and his uncommon addrefs in carrying them

into execution, fitted him admirably for an under-

taking which required all thefe talents.

As the overgrown power, and high pretenfions rerdinanas
e E . diffe
of the nobility were what the Monarchs of Spain fhemes £
felt moft fenfibly, and bore with the greateft im- >i‘€ins

the privi-

patience, the great obje@& of Ferdinand’s pol:cy’*f;’cr“:f“thc
was to reduce thefe within more moderate bounds, nobiliy.
Under various pretexts, fometimes by viclence,
more frequently in confequence of decrees ob.
tained in the courts of law, he wrefted from the
barons a great part of the lands, which had been
granted to them by the inconfiderate bounty of
former Monarchs, particularly during the feeble

and profufe reign of his predecefior 1‘].6"]1"}? Iv.

He did not give the entire condu® of affairs to
perfons of noble birth, who were accuftomed to
occupy every department of importance in peace

or in war, as if it had been a privilege peculiar to

4 their
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secr. IIL their order, to be employed as the fole counfeHors

=== and minifters of the crown.. He often tranfacted
bufinefs of great confequence without their inters
vention, and committed many offices of power
and truft to new men, devoted to his intereft®,
He introduced a degree of ftate and dignity into
his court, which being unknown in Spain, while
it remained fplit into many fmall kingdoms, taught
the nobles to approach their fovereign with more
ceremony, and gradually rendered him the objeé
of greater deference and refpect.

Particularly  ‘T'HE annexing the mafterfhips of the three mili-
:',’,'::f::.;?gtary orders of St. Jago, Calatrava, and Alcantara,
:}’&f’{‘gﬁ:,m the crown, was another expedient, by which
orderstothe Ferdinand greatly augmented the revenue and
" power of the Kings of Spain. Thefe orders were
inftituted in imitation of thofe of the Knights
Templars and of St. John of Jerufalem, on pur-

pofe to wage perpetual war with the Mahometans,

and to proteét the pilgrims who vifited Compof=

tella, or other places of eminent fancity in Spain,

The zeal and fuperftition of the ages, in which

they were founded, prompted perfons of every

rank to beftow fuch liberal donations on thofe holy
warriors, that, in a fhort time, they engrofied a
confiderable fhare in the property and wealth of

the kingdom. The mafterthips of thefe orders

came to be ftations of the greateft power and opu-

lence to which a Spanifh nobleman could be ad-
vanced. Thefe high dignities were in the difpofal

P Zurita anales de Arag, tom, vi. p. 22.

of
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of the Knights of the Orde‘f, and placed the per-Seer. liL.
fons on whom they conferred them almoft ona =
level with their fovereign [NN]. Ferdinand, un-

willing that the nobility, whom he confidered as
already too formidable, fhould derive fuch addi-

tional credic and influence from poflfefling the
government of thefe wealthy fraternities, was {oli-

citous to wreft it out of their hands, and to veft

it in the crown. His meafures for accomplimingmﬂ;:g&
this, were wifely planned, and executed with
vigour °. By addrefs, by promifes, and by threats,

he prevailed on the Knights of each Order to

place Ifabella and him at the head of it. Inno-

cent VIIL. and Alexander VI, gave this eletion

the fanétion of papal authority *; and fubfequent
Pontiffs rendered the annexation of thefe mafter-

fhips to the crown perpetual.

Waire Ferdinand, by this meafure, diminithed And by cir-
cumferibing

the power and influence of the nobility, and added S PG
new luftre or authority te the crown, he was nobility.
taking other important fteps with a view to the

fame object, The fovereign jurildition which the

feudal barons exercifed within their own territoriess

was the pride and diftinétion of their order. To

have invaded openly a privilege which they prized

fo highly, and in defeace of which they would

[NN] NOTE XXXVI.

© Matian, hift. 1ib, xxv, ¢, §!

f Zutitu anales, tom, v, p. 22. Zlii Aaton. Nebriffenfis
rerum a Ferdinand & Elizabe geflarum decades ii, apud Schot.
feript. Hifpan. i, 86o.

¥Yot. I, 0 have
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Secr. 111 have run fo eagerly to arms, was a meafure too

1260,

daring for a Prince of Ferdinand’s cautious tem-
per.  He took advantage, however, of an oppor-
tunity which the ftate of his kingdoms and the
fpirit of his people prefented him, in order to
undermine what he durft not affault. The incef-
fant depredations of the Moors, the want of dif-
cipline among the troops which were employed to
oppofe them, the frequent civil wars between the
crown and the nobility, as well as the undifcerning
rage with which the barons carried on their private
wars with each other, filled all the provinces of
Spain with diforder. Rapine, outrage, and mur-
der, became fo common, as not only to interrupt
commerce, but in a great meafure to fufpend all
intercourfe between one place and another. That
fecurity and proteétion which men expeét from
entering into. civil fociety, ceafed almoft totally.
Interior order and police, while the feudal inftitu-
tions remained ia vigour, were fo little objects of
attention, and the adminiftration of juftice was fo
extremely feeble, that it would have been vain to
have expected relief from the eftablithed laws of
the ordinary judges. But the evil became fo in-
tolerable, and the inhabitants of cities, who were
the chief fufferers, grew fo impatient of this
anarchy, that felf-prefervation forced them to have
recourfe to an extraordinary remedy. About the

~middle of the thirteenth century, the cities in the
- kingdom of Aragon, and after their example
- thofe in Catftile, formed themftlves into an affo-

6 ciation,
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¢iation, diftinguithed by the name of the FHply Secr.IIl.
Brotherbood, They exated a certain contribution
from each of the affociated towns; they levied a
confiderable body of troops, in order to proteét
travellers, and to purfue criminals ; they appointed
judges, who opened their courts in various parts
of the kingdom. Whoever was guilty of murder,
robbery, or of any act that violated the publick
peace, and was feized by the troops of the Brother-
kood, was carried before judges of their nomination,
who, without paying any regard to the exclufive
and fovereign jurifdiction which the lord of the
place might claim, tried and condemned the crimi-
nals. By means of this, the prompt and impartial
adminiftration of juftice was reftored ; and together
with it, internal tranquillity and order began to
return. The nobles alone murmured at this falu-
tary inftitution. They complained of it as an
encroachment on one of their moft valuable privi-
leges. They remonitrated againft it in an high
tone; and, on fome occafions, refufed to grant
any aid to the crown, unlefs it were abolifhed:
Ferdinand, however, was fenfible not only of the
good effets of the Holy Brotherhood with refpeét
to the police of his kingdoms, but perceived its
tendency to abridge, and at length to annihilate
the territorial jurifdi€tion of the nobility. He
countenanced the infticution on every occalion.
He fupported it with the whole force of royal au-
thority ; and befides the expedients employed by
him in common with the other monarchs of Fu-

o2 rope,
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Seer.Iif. rope, he availed himfelf of this inftitution, which
was peculiar to his kingdom, in order to limit and
abolifh that independent jurifdiction of the nobility,
which was no lefs inconfiftent with the authority
of the Prince, than with the order of fociety [OO],

Notwith- " Bur though Ferdinand by thefe meafures con-
thefe, the fiderably enlarged the boundaries of prerogative,
SfSpainam and acquired a degree of influence and power far
fuemely peyond what any of his predeceffors had enjoyed,
yet the limitations of the royal authority, as well as
the barriers againft its encroachments, continued
to be many and ftrong. The fpirit of liberty was
vigorous among the people of Spain; the fpirit
of independence was high among the nobility ;
and though the love of glory, peculiar to the
Spaniards in every period of their hiftory, prompted
them to fupport Ferdinand with zeal in his foreign
operations, and to afford him fuch aid as enabled
him not only to undertake but to execute great
enterprizes ; he reigned over his fubje@s with a
jurifdi¢tion lefs extenfive than that of any of the
great monarchs in Europe. It will appear from
many paflfages in the following hiftory, that, du-
- ring a confiderable part of the reign of his fuc-
ceffor Charles V. the prerogative of the Spanifh

crown was equally circumficribed.

Conttiution  THE ancient government and laws in France fo

and govern=

menece nearly refembled thofe of the other feudal king-
France,
[CO] NOTE XXXVII
doms,
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doms, that fuch a detail with refpect to them asSecr.IlL
was neceffary, in order to convey fome idea of the g
nature and effeéts of the peculiar inftitutions which

took place in Spain, would be fuperfluous. In

the view which I have exhibited of the means by

which the French monarchs acquired fuch full
command of the national force of their kingdom,

as enabled them to engage in extenfive fchemes of
foreign operation, I have already pointed out the

great fteps by which they advanced towards a

more ample poffeflion of political power, and a

more uncontrouled exercife of their royal prero-

gative.  All that now remains is to take notice of

fuch particulars in the conftitution of France, as

ferve either to diftinguifh it from that of other
countries, or tend to throw any light on the tranf-

a&ions of that period to which the following
hiftory extends.

Unwper the French monarchs of the firft race, Power of
the royal prerogative was very inconfiderable, Kaamen
The General Affemblies of the nation, which met "3 ™
annually at ftated feafons, extended their authority e
to every department of government. The power
of electing 'Kings, of enaéting laws, of redrefling
grievances, of conferring donations on the Prince,
of pafling judgment in the laft refort, with refpe&
to every perfon and to every caufe, refided in
this great convention of the nation.  Under Under the
the fecond race of Kings, notwithtanding the “***
power and fplendour which the conquelts of
Charlemagne added to the crown, the general

O 3 aflemblies
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Secr. 1L affemblies of the nations continued to poflefs exten-
" five authority. The right of determining which of

Undey the
thied,

the royal family fhould be placed on the throne, was
vefted in them. The Princes elevated to that dig-
nity by their fuffrage were accuftomed regularly to
call and to confult them with refpect to every affair
of importance to the ftate, and without their confent
no law was paffed, and no new tax was levied.

BuT, by the time that Hugh/Capet, the father
of the third race of Kings, took poffeflion of the
throne of France, fuch changes had happened in
the political ftate of the kingdom, as confiderably
affeted the power and jurifdition of the general
affembly of the nation.’ The royal authority in
the hands of the degenerate pofterity of Charle-
magne, had dwindled into infignificance and con-
tempt. Every confiderable proprietor of land had
formed his territory into a barony, almoft inde-
pendent of the fovereign, The dukes or gover-
niors of provinces, the counts or governors of towns
and {mall diftricts, and the great officers of the
crown, had rendered thefe dignities, originally
granted only during pleafure or for life, hereditary
in their families. Each of thefe had ufurped all
the rights which hitherto had been deemed the
diftintions of royalty, particularly the privileges
of difpenfing juftice within their own domains, of
coining money, and of waging war. Every diftrict
was governed by local cuftoms, acknowledged a
diftinét lord, and purfued a feparate intereft. The
formality of doing homage to their fovereign, was

almoft
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almoft the only aét of fubjetion, which haughty Secr.1ll

barons would perform, and that bound them no
farcher than they were willing to acknowledge its
obligation [PP].

In a kingdom broken into fo many independent The power

of the Gene=

baronies, hardly any common principle of union ra Affem-

remained ; and the general afiembly in its delibe-
rations could fcarcely confider the nation as forming
one body, or eftablith common regulations to be of
equal force in every part. . Within the immediate
domains of the crown the King might publifh
laws, and they were obeyed, becaufe there he was
acknowledged as the only lord. But if he had
aimed at rendering thefe general, that would have
alarmed the barons as an encroachment upon the
independence of their jurifdi@tion. The barons,
with no lefs care, avoided the enatting of general
laws, becaufe the execution of them muft have
been vefted in the King, and would have enlarged
that paramount power, which was the obje&t of
their jealoufy. Thus under the defcendants of
Hugh Capet, the States General (for that was the
name by which the fupreme affembly of the French
nation came then to be diftinguithed) loft their
legiflative authority, or at leaft entirely relinquifhed
the exercife of it. From that period, the jurifdic-
tion of the States General extended no farther than
to the impofition of new taxes, the determination
of queftions with refpect to the right of fucceffion

[PP1 NOTE XXXVIIL
O 4 to

bly lefs con-

fiderableand

extenfive,
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Secr, IIL. to the crown, the fettling of the regency when the
preceding monarch had not fixed it by his will,
and the prefenting remonftrances enumerating the
grievances of which the nation wifhed to obtain

yedrefs,

As, during feveral centuries the monarchs of
Europe feldom demanded extraordinary fubfidies of
their fubjeéts, and the other events which required
the interpofition of the States, rarely occurred,
their meetings in France were not frequent. They
were fummoned occafionally by their Kings, when
compelled by their wants or by their fears to have
recourfe to their aid ; but they did not, like the
Diet in Germany, the Cortes in Spain, or the Par-
Liament in England, form an effential member of
the conftitution, the regular exertion of whofe
powers was requifite to' give vigour and order to
government, ' '

The erown ~ WHEN the States of France ceafed to exercife
begins to ac- 4 ! » ! :

quire legit- legiflative authority, the Kings began to affume it.

:_;‘;;ﬂ;}"'- They ventured at firft on aéts of legiflation with

 great referve; and after taking every precaution

that cquld prevent their fubjects from being alarmed

at the exercife of a new power. They did not at

once iffue ‘their ordinances in a tone of authority

and command. They treated with their fubjeéts 3

they pointed out what was helt; and allured them

to comply with it.. By degrees, however, as the

prerogative of the crown extended, and as the fu-

preme jurifdiction of ‘the royal couris came to be

' eitablifhed,
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cftablifhed, the Kings of France affumed more Skev. Il
openly the ftile and authority of law-givers; and
before the beginning of the fifteenth century,
the complete legiflative power was vefted in

them [QQ_ 1.

Havine fecured this important acquifition, the .
fteps which led to the right of impofing taxes were leying
rendered few and eafy. The people, accuftomed to ™"
fee their fovereigns, by their fole authority, iffue
ordinances which regulated points of the greateft
confequence with refpect to the property of their
fubjeéts, were not alarmed when they were required,
by the royal edits, to contribute certain {fums to-
wards fupplying the exigencies of government, and
carrying forward the meafures of the nation, When
Charles VII. and Louis XI. firft ventured to exer-
cife this new pbwer, in the manner which I have
already defcribed, the gradual increafe of the royal
authority had fo imperceptibly prepared the minds
of the people of France for this innovation, that it
excited no commotion in the kingdom, and feems
fcarcely to have given rife to apy murmur or
complaint, ‘ ;

WhHaEN the Kings of France had thus engroffed Govern-

s - meni ol
every power which can be exerted in government ; France be-
when the right of making laws, of levying money, -i%% .
of keeping an army of mercenaries in conftang "achicl:

pay, of declaring war and of concluding peace
[QQ] NOTE XXXIXa

centered
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Sser. 1. centered in the crown, the conftitution of the king-
=" dom, which, under the firlt race of Kings, was

The geer-
eife of pe-
rogative re-
firained by
the privi-
Jeges of the
pobility 5

nearly democratical, which, under the fecond race,
became an ariftocracy, terminated, under the third
race, in a pure monarchy. Every thing that tended
to preferve the appearance, or revive the memory
of the ancient mixed government, feems from that
period to have been induftrioufly avoided. During
the long and active reign of Francis L. the variety
as well as extent of whofe operations obliged him
to lay many heavy impofitions on his {ubjeéts, the
States-General of France were not once affembled,
nor were the people once allowed to exert the
power of taxing themfelves, which, according. to
the original ideas of feudal government, was a righg
efiential to every freeman, ;

Two things, however, remained, which mode-
rated the exercifg of the regal prerogative, and re-
ftrained it within fuch bounds as preferved the
conftitution of France from degenerating into mere
defpotifm. * The rights and privileges claimed by
the nobility, muft be confidered as one barriex
againft the abfolute dominion of the crown.
Though the nobles of France had loft that poli-
tical power which was vefted in their order as a
body, they ftill retained the perfonal rights and
pre-eminence which they derived from their rank.
They preferved a confcioufnefs of elevation above
other claffes of citizens ; an exemption from bur-
dens to which they were fubje&t; a contempt of
the occupations in which they were engaged; the

privilege
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privilege of affuming enfigns that indicated their Sect.IIL
dignity 3 a right to be treated with a certain degree .
of deference during peace; and a claim to various
diftinftions when in the field. Many of thefe pre-
tenfions were not founded on the words of ftatutes,

or derived from pofitive laws; they were defined

and afcertained by the maxims of honour, a title

more delicate, but no lefs facred. Thefe rights,
eftablithed and proteéted by a principle equally vi-

gilant in guarding, and intrepid in defending them,

are to the Sovereign himfelf obje@s of refpect and
veneration. Wherever they ftand in its way, the

royal prerogative is bounded. The violence of a

Defpot may exterminate fuch an order of men;

but as long as it fubfifts, and its ideas of perfonal
diftintion remain entire, the power of the Prince

has limits &,

As in France, the body of nobility was very nu-
" merous, and the individuals of which it was com-
pofed retained an high fenfe of their own pre-emi-
nence, to this we may alcribe, in a great meafure,
the mode of exercifing the royal prerogative which
peculiarly diftinguifhes the government of that
kingdom. An intermediate order was placed be-
tween the Monarch and his other fubjeéts, and in
every act of authority it became neceffary to-artend
to its privileges, and not only to guard againft any
real violation of thefe, but to avoid any fufpicion
of its being poffible that they might be violated.

£ De I'Efprit des Loix, liv. ii. c. 4, Dr. Fergufon’s Effay
pn the Hift, of Civil Society, part i. fe&. 10,
: Thus
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Secr.IIL. Thus a fpecies of government was eftablithed in
¥ France, unknown in the ancient world, that of a

and by the
Jurifdiétion
of the par-
liaments,
particolarly
that of
FParia,

monarchy, in which the power of the fovereign,
though unconfined by any legal or conftitutional
reftraint, has certain bounds fet to it by the ideas
which one clafs of his fubjeéts entertain concerning
their own dignity.

Tue jurifdi¢tion of the Parliaments in France,
particularly that of Paris, was the other barrier
which ferved to confine the exercife of the royal
prerogative within certain limits, The parliament
of Paris was originally the court of the Kings of
France, to which they committed the fupreme ad-
miniftration of juftice within their own domains,
as well as the power of deciding with refpect to all
cafes brought before it by appeals from the courts
of the barons. When, in confequence of events
and regulations which have been mentioned for-
merly, the time and place of its meeting were fixed,
when not only the form of its procedure, but the
principles on which it decided, were rendered re-
gular and confiftent, when every caufe of import-
ance was finally determined there, and wheh the
people became accuftomed to refort thither as to
the fupreme temple of juftice, the parliament of
Paris rofe to high eftimation in the kingdom, its
members acquired dignity, and its' decrees were
fubmitted to with deference. Nor was this the
only fource of the power and influence which the
parliament obtained. The Kings of France, when
they firft began to affume the legiflative power, in

order
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order to reconcile the minds of their people to thisSzer.1IT.
new exertion of prerogative, produced their ediéts ~ "
and ordinances in the parliament of Paris, that they
might be approved of and regiftered there, before
they were publifhed and declared to be of autho-
rity in the kingdom. During the intervals between
the meetings of the States-General of the kingdom,
or under thofe reigns when the States-General were
not affembled, the monarchs of France were ac-
cultomed to confult the parliament of Paris with
refpect to the moft arduous affairs of government,
and frequently regulated their condu& by its ad-
vice, in declaring war, in concluding peace, and in
other tranfactions of publick concern. Thus there
was erected in the kingdom a tribunal which be-
came the great depofitory of the laws, and by the
uniform tenour of its decrees, it eftablifhed princi-
ples of juftice and forms of proceeding which were
confidered as fo facred, that even the fovereign
power of the Monarch durft not venture to difre-
gard or to violate them. The members of fis
illuftrious body, though they neither poffefs legif-
lative authority, nor can be confidered as the re-
prefentatives of the people, have availed them-
felves of the reputation and influence which they
had acquired among their countrymen, in order to
make a ftand to the utmoft of their ability againft
every unprecedented and exorbitant exertion of the
prerogative. In every period of the French hif-
tory, they have merited the praife of being the vir-

8 tuous

/J‘
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Secr. JIT tuous but feeble guardians of the rights and pri-
¥ vileges of the nation [RR]«

contiistion  T're kingdom of France extends to the confines

mentof eof the German Empire, from which Charles V,

;’,;,}",’,Z“ derived his title of highelt dignity. In explaining
the political conftitution of this vaft and com.
plex body at the beginning of the fixteenth cen-
tury, I fhall avoid entering into fuch a detail as
would involve my readers in that inextricable la-
byrinth, which it formed by the multiplicity of
its tribunals, the number of its members, their
interfering rights, and by the endlefs difcuffions
or refinements of the publick lawyers of Germany
with refpect to all thefe.

s tatenn-  THE Empire of Charlemagne was a ftructure
der Charle-

magne and €rected in fo fhort a time that it could not be per-
Mo defeen- manent. Under his immediate fucceffor it began
to totter; and it foon fell to pieces. The crown

of Germany was {eparated for ever from that of
France, and the defcendants of Charlemagne efta-

blifhed two great monarchies fo fituated as to give

rife to a perpetual rivalfhip and enmity between

them. But the Princes of the race of Charle-

magne who were placed on the Imperial throne,

were not altogether fo degenerate, as thofe of the

fame family who reigned in France. In the hands

of the former the royal authority retained fome
vigour, and the nobles of Germany, though pof-

[RR] NOTE XL« :

 feffed
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fefled of extenfive privileges as well as ample ter- Secr. Il
ritories, did not fo early attain independence.

The great offices of the crown continued to be at

the difpofal of the fovereign, and during a long
period, fiefs remained in their original ftate, with-

out becoming hereditary and perpetual in the
families to which they had been granted.

At length the German branch of the family of otherfumi-
Charlemagne became extiné, and his feeble de-}’:;?:u:?-
{cendants who reigned in France had funk into jzﬁﬁml
fuch contempt, that the Germans, without looking
towards them, exercifed the right inherent in a
free people; and in a general affembly of the A.D.gar.
nation ele¢ted Conrad Count of Franconia Em-
peror, After him Henry of Saxony, and his de-
fcendants the three Othos, were placed, in {uc-
ceffion, on the Imperial throne, by the fuffrages -
of their countrymen. The extenfive territories of
the Saxon Emperors, their eminent abilities and
enterprifing genius, not only added a new vigour to
the Imperial dignity, but raifed it to higher power
and pre-eminence. Otho the Great marched ata.p.gsa. '
the head of a numerous army into Italy, and after
the example of Charlemagne, gave law to that
country. Every power there recognized his au-
thority. He created Popes and depofed them by
his fovereign mandate. He annexed the kingdom
of Italy tothe German Empire. Elated with his
fuccefs, he affumed the title of Czfar Auguftus ™. >
A Prince born in the heart of Germany pretended

* Annalifta Saxo, ¢, ap, Siruv. Corp, veol. i. p. 246.
' te
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Sezer. Ill.to be the fucceffor of the Emperors of ancient
“Rome, and claimed a right to the fame power
and prerogative,

The Ger-  But wlhile the emperors, by means of thefe
bi- - s .
;?;"a::u‘irc new titles, and new dominions, gradually acquired

independent

independent additional authority and {plendour, the nobility
viautho- of Germany went on at the fame time extending
- their privileges and jurifdiction. The fituation of
affairs was favourable to their attempts. The
vigour which Charlemagne had given to govern-
ment quickly relaxed. The inability of fome of
his fucceffors was fuch, as would have encouraged
vaflals lefs enterprizing than the nobles of that
age, to have claimed new rights and to have
aflumed new powers. The civil wars in which
other emperors were engaged, obliged them to
pay perpetual court to their fubjeéts on whofe fup-
port they depended, and not only to connive at
their ufurpations, but to permit and even to au-
thorize them. Fiefs gradually became hereditary.
They were tranfmitted not only in the direét, but
in the collateral line. The inveftiture of them
was demanded not only by male but by female
heirs. Every baron began to exetcife fovereign
jurildiction within his own domains; and the
Dukes and Counts of Germany took wide fteps
towards rendering their territories diftinct and in-
The Ger-  dependent States’. The Saxon, Emperors ob-

man eccief- 2

atiicks raif- ferved their progrefs, and were aware of its ten-
ed 1o the

fame power, L 5 . 5 i o 8
i Pefeffel. Abregs, p. 120. 152. Lib, Feador, tit. i

dency.
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dency. But as they could not hope to humble Secr.ll.
vaffals already grown too potent, unlefs they had
turned their whole force as well as attention to
that enterprize, and as they were extremely intent
on their expeditions into Italy, which they could
not undertake without the concurrence of their
nobles, they were folicitous not to alarm them by
any dire¢t attack on their privileges and jurif-
di&ions, They aimed, however, at undermining
their power. 'With this view, they inconfiderately
beftowed additional territories, and accumulated
new honours on the clergy, in hopes that this or-
der might ferve as a counterpoife to that of the
nobility in any future ftruggle*,

Tre unhappy effeds of this fatal efror in policy Thefa!

were quickly felt, Under the Emperors of the sggrandle-
Franconian and Swabian lines, whom the Ger- dfgy,
mans by their voluntary eletion placed on the s
Imperial throne, a new face of things appeared,

and a fcene was exhibited in Germany, which
aftonifhed all Chriftendom at that time, and

in the prefent age appears almoft incredible, The

Popes, hitherto dependent on the Emperors, and
indebted for power as well as dignity to their
beneficence and protetion, began to claim a {u-

perior jurifdiction; and in virtue of authority

which they pretended to derive from heaven, tried,
condemned, excommunicated, and depofed their
former mafters. Nor is this to be confidered

k Pleffel. Abrege, p. 154, A
Vou. L. x merely
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merely as a frantick fally of paffion in a pontiff
intoxicated with high ideas concerning the extent
of prieftly domination, and the plenitude of papal
authority. Gregory VI was able as well as daring,
His prefumption and viclence were accompanied
with political difcernment and fagacity. He had
obferved that the Princes and nobles of Germany,
had acquired fuch confiderable territories and fuch
extenfive jurifdiction as rendered them not only
formidable to the Emperors, but difpofed them to
favour any attempt to circumicribe their power,
He forefaw that the ecclefiafticks of Germany,
saifed almoft to a level with its Princes, were
ready to {upport any perfon who would ftand forth
as the proteétor of their privileges and indepen-
dence. With both of thefe Gregoty negociated,
and had fecured many devoted adherents among
them, before he ventured to enter the lifts again{t
the head of the Empire.

He began his rupture with Henry IV. upon a
pretext that was popular and plaulible. He com-
plained of the venality and corruption with which
the Emperor had granted the inveftiture of bene-
fices to ecclefiafticks, He contended that this
richt belonged to him as head of the church; he
required Henry to confine himfelf within the
bounds of his civil jurifdiction, and to abftain for
the future from fuch facrilegious encroachments
on the fpiritval dominion. All the cenfures of the
church were denounced againft Henry, becaufe

: he
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he refufed to relinquith thofe powers which his Secr.liL,
B . ey d

predeceflors had uniformly exercifed. The moft

confiderable of the German Princes and eccle-

fiafticks were excited to take arms againit him.

His mother, his wife, his fons were wrought upon

to' difregard all the ties of blood as well as of

duty, and to join the party of his enemies .  Such

were the fuccelsful arts with which the court of

Rome inflamed the {fuperftitious zeal, and con-

duéted the faétious fpirit of the Germans and Ita-

lians, that an Emperor, diftinguithed not only for

many virtues, but poffeficd of confiderable talents,,

was at length obliged to appear as a fupplicant

at the gate of the caftle in which the Pope refided,

and to ftand there, three days, bare-footed, in the

depth of winter, imploring a pardon, which at 4-P: %77

length he obtained with difficulty [SS].

Tris a&t of humiliation degraded the Imperial
dignity. Nor was the depreflion only momentary.
The conteft between Gregory and Henry gave
rife to the two great faltions of the Guelfs and
Ghibellines ; the former of which fupporting the
pretenfions of the Popes, and the latter defending
the rights of the Emperor, kept Germany and
Italy in perpetual agitation during three centuries.
A regular fyftem for humbling the Emperors and The Impe-
circumf{cribing their power was formed, and ad- rity gradu-
hered to uniformly throughout that pericd. The i
Popes, the free States in Italy, the nobility and

¥ Annal, German, ap. Struv. i. p. 325.
[SS] NOTE XLL

P ecclefiafticks
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Secr. I ecclefiafticks of Germany, were all interefled in
its fuccefs ; and notwithftanding the return of
fome fhort intervals of vigour, under the admi-
niftation of a few able Emperors, the Imperial

A.D. 1256, guthority continued to decline.  During the anar-
chy of the long interregnum fubfequent to the
death of William of Holland, it dwindled down

A.D. 173 to nothing. Rodulph of Hapfburgh, the founder
of the Houfe of Auftria, and who firft opened the
way to 'its future grandeur, was at length eleted
Emperor, not that he might re-eftablith and ex-
tend the Imperial authority, but becaufe his terri-
tories and influence were {fo inconfiderable as to
excite no jealoufy in the German Princes, who
were willing to preferve the forms of a confti-
tution, the power and vigour of which they had
deftroyed. Several of his fuccefiors were placed
on the Imperial throne from the fame motive ; and
almoft every remaining prerogative was wrefted
out of the hands of feeble Princes unable to exer-
cife or to defend them.

A total Dunrine this period of turbulence and confu-
:::np%fj":m fion the conftitution of the Germanick body under-
Z'}’:Ei"}i:f went a total change. The ancient names of courts
Pirgs and magiftrates, together with the original forms
and appearance of policy, were preferved; but

fuch new privileges and jurifdiction were affumed,

and fo ‘many various rights eftablifhed, that the

fame Ipecies of government no longer fubfifted,

‘The Princes, the great nobility, the dignified eccle-
fialticks, the free cities had taken advantage of

the
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the interregnum, which I have mentioned, to efta- Sgcr. 1l»
blifh or to extend their ufurpations. They claimed
and exercifed the right of governing their refpec<
tive terricories with full fovereignty. They ac-
knowledged no fuperior with refpeét to any point,
relative to the interior adminiftration and police
of their domains. They enated laws, impofed
taxes, coined money, declared war, concluded
peace, and exerted every prerogative peculiar to
independent States. = The ideas of order and poli-
tical wnion which had formed the various provinces
of Germany into one body were entirely loft ; and
the fociety muft have diffolved, if the forms of
feudal fubordination had not preferved fuch an ap-
pearance of conneftion or dependence among the
various members of the community, as preferved
it from falling to pieces.

Tuis bond of union, however, was extremely Fxpesients
feeble; and no principle remained in the German o Fit
conftitution of fufficient force to maintain publick ;2:3;;’ o€
order, and hardly to afcertain perfonal fecurity.

From the acceflion of Rodulph of Hapfburgh, to
the reign of Maximilian, the immediate prede-
ceflor of Charles V. the Empire felt every calamity
which a ftate muft endure when the authority of
government is fo much relaxed as to have loft all
vigour. The caufes of diffenfion among that vaft
number of members which compofed the Ger-
manick body, were infinite and unavoidable.
Thefe gave rife to perpetual private wars, carried
on with all the violence of refentment when un-

' e reftrained
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Secr. L reftrained by fuperior authority. Rapine, outrage,
v~ cxaltions, became univerfal. Commerce was in-
. terrupted; induftry {ulpended; and every part of
Germany refembled a country which an enemy
had plundered and laid defolate’. The variety of
expedients employed with a view to reftore order
and tranquillity, prove that the grievances occa-
fioned by this ftate of anarchy had grown into-
lerable. Arbiters were appointed to terminate the
differences amopg the feveral ftates. The cities
united in a league, the obje& of which was to
check the rapine and extortions of the nobility.
The nobility formed confederacies, on purpofe to
maintain tranquillity among their own order.
Germany was divided into feveral Circles, in each
of which a provincial and partial jurifdiction was

eftablifhed, to {upply the place of a publick and
common tribunal .

Pariculaly  Bur all thele remedies were fo fruitlefs, that
by the infti-

tution of the they ferved only to demonftrate the violence of
Lyeeral  that anarchy which prevailed, and the inefficacy
of the means employed to correct it. At length
Maximilian re-eftablithed publick order in the
Empire, by inftituting the Imperial chamber, a
tribunal compofed of judges named partly by the
A.D.1495. Emperor, partly by the feveral States, and vefted
- with authority to decide finally concerning all dif-

ferences among the members of the Germanick

1 See zbove, page g3, and note xxi. Datt. de pace publica
Imper. p. 25, no. 53, p. 28, no. 26. p. #5, no. Li.
» Datt, paflim. Struv, Corp. Hilt. i. 510, &c,

4 body.
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body. A few years after, by giving a new form Srcr. 11l
to the Aulick council, which takes cognizanee of 4 p, 551,
all feudal caufes, and fuch as belong to the Em-

peror’s immediate jurifdiétion, he reftored fome

degree of vigour to the Imperial authority.

But notwithftanding the falutary effefts of thefe acthe be- -
1 1 ., ' LT inning of
regulations and improvements, the political con- {%hxteenth
fticution of the German Empire, at the commence- {2t

Empire an
ment of the period of which I propofe to write #ffciation

the hiftory, was of a fpecies fo peculiar, as not to e,
tefemble perfetly any form of government known
either in the ancient or modern world. It was a
complex body, formed by the affociation of feveral
States, each of which poffeffed fovereign and in-
dependent jurifdi¢tion within its own territories.
Of all the members which compofed this united
body, the Emperor was the head. In his name,
all degrees and regulations with refpeét to points
of common concern, were iffued; and to him the
power of carrying them into execution was com-=
mitted. But this appearance of monarchical power
in the Emperor was more than counterbalanced
by the influence of the Princes and States of the
Empire in every ac of adminiftration. No law
extending to the whole body could pafs;, no re-
folution that affetted the general intereft could be
taken, without the approbation of the Diet of the
Empire. In this affembly, every fovercign Prince
and State’of the Germanick body had a right to be
prefent, to deliberate, and to vote. The decrees

¥4 .ot
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Seer.llI or Receffés of the Diet were the laws of the Ems

e

Peculiarities

in the na-

pire, which the Emperor was bound to ratify
and enforce.

Unoer this afpe& the conftitution of the EFm-

wure of this pire appears a regular confederacy, fimilar to the

affociation.

Achaan league in ancient Greece, or to that of
the United Provinces and of the Swifs Cantons in
modern times, But if viewed in another light,
ftriking peculiarities in its political ftate prefent
themfelves. The Germanick body was not formed
by the union of members altogether diftinét and
independent.  All the Princes and States joined in
this affociation, were originally fubject to the Em-
perors, and acknowledged them as f{overeigns.
Befides this, they originally held their lands as
Imperial fiefs, and in confequence of this tenure
owed the Emperors all thofe fervices which feudal
vaffals are bound to perform to their liege lord.
But though this political fubjeétion was entirely
at an end, and the influence of the feudal relation
much diminifthed, the ancient forms and inftity-
tions introduced while the Emperors governed
Germany with authority, not inferior to that which
the other monarchs of Europe poffeffed, ftill re-
mained, Thus an oppofition was eftablifhed be-
tween the genius of the government, and the
forms of adminiftration in the German Empire.
The former confidered the Emperor only as the
head of a confederacy, the members of which,
by their voluntary choice, have raifed him to that
dignity ; the latter feemed to imply, that he is

" really
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really invefted with fovereign power. By this cir- Seer.1IL
cumftance, fuch principles of hoftility and difcord m
were interwoven in the frame of the Germanick E:ﬁ“;;:";;
body, as affected each of its members, rendering the Empire,
their interior union incomplete, and their external
cfforts feeble and irregular. The effetts of this
vice or diforder inherent in the conftitution of the
Empire are fo confiderable, that, without attend-
ing to them, it is impoffible to comprehend many
tranfactions in the reign of Charles V. or to form
juft ideas concerning the genius of the German

govcrnment.

Tue Emperors of Germany, at the beginning asisng
of the fixteenth century, were ditinguithed by the {,;;;:;;”:,'j;
moft pompous titles, and by fuch enfigns of dig- ;ir';:.m'
nity as intimated their authority to be {fuperior to
that of all other monarchs. The greateft Princes
of the Empire attended, and ferved them on fome
occafions, as the officers of their houfehold. They
exercifed prerogatives which no other fovereign
ever claimed. They retained pretenfions to all
the extenfive powers which their prcdeceffors had
enjoyed in any former age. But at the fame time,
inftead of poffefling that ample domain which had
belonged to the ancient Emperors of Germany,
and which ftretched from Balfil to Cologne, along
both banks of the Rhine ", they were ftript of all
territorial property, and had not a fingle city, a
fingle caftle, a fingle foot of land, that pertained
to them as heads of the Empire. As their domain

= Pleffel. Abrege, &c. p. 241.
; was
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was alienated, their ftated revenues were reduced

——almoft to nothing; and the extraordinary aids,

From the
nature of
theirtitles
and preten-
fions,

which on a few occafions they obrained, were
granted fparingly, and paid,with reluctance. The
Princes and States of the Empire, though they
feemed to recognize the Imperial authority, were
fubje&s only in name, each of them poffefling a
complete municipal jurifdiction within the prec:nfts
of his own territories.

Frowm this ill-compaéted frame of government,
effeéts that were unavoidable refulted. The Em-
perors, dazzled with the fplendor of their titles,
and the exterior figns of vaft authority, were apt
to imagine themfelves to be the real fovereigns of
Germany, and were led to aim continually at re-
covering the exercife of thofe powers which the
forms of the conftitution feemed to veft in them,
and which their predeceflors, Charlemagne and
the Othos, had actually enjoyed. ‘The Princes
and States, aware of the nature as well as extent
of their pretenfions, were perpetually on their
guard, in order to watch all the motions of the
Imperial court, and to circumfcribe its power
within limits ftill more narrow. The Emperors,
in fupport of their claims, appealed to ancient forms
and inftitutions, which the States held to be obfo-
lete. The States founded their rights on recent
practice and modern privileges, which the Empe-
rors confidered a3 ufurpations.

This
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Turs jealoufy of the Imperial authority, toge- Secr.IIf.

ther with the oppofition between it and the rights me':h_c
of the States, increafed confiderably from the time TS0
that the Emperors were elected, not by the col- vesecle@ed,
lective body of German nobles, but by a few Princes
of chief dignity. During a long period, all the
members of the Germanick body affembled, and
made choice of the perfon whom they appointed to
be their head. But amidit the violence and anar-
chy which prevailed for feveral centuries in the
Empire, feven Princes who poflefled the moft ex-
tenfive territories, and who had obtained a here-
ditary title to the great offices of the State, acquired
the exclufive privilege of nominating the Emperor.
This right was confirmed to them by the Golden
Bull; the mode of exercifing it was afcertained,
and they were dignified with the appellation of
Eleciors. The nobility and free cities being thus
firipped of a privilege which they had once enjoyed,
were lefs connefted with a Prince, towards whofe
elevation they had not contributed by their {uf-
frages, and came to be more apprehenfive of his
authority. The Electors, by their extenfive power,
and .the diftinguifhing privileges which they pof-
fefled, became formidable to the Emperors, with
whom they were placed almoft on a level in feveral
acts of jurifdi¢tion. Thus the introduétion of the
Elettoral college into the Empire, and the autho-
rity which it acquired, inftead of diminifhing, con-
tributed to ftrengthen the principles of hoftility and
difcord in the Germanick conftitution.

THesE
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Secr.UIL.  Turse were further augmented by the various
From the and repugnant forms of civil policy _in the feveral
different  Grates which compofed the Germanick body. It

forms of

gorerament is no eafy matter to render the union of inchcndellt

in the States States perfect and entire, even when the genius and

;}E:ahgf;m' forms of their refpective governments happen to

fus;’:"“i‘k be altogether fimilar. But in the German Empire,
which was a confederacy of Princes, of Ecclefi-
afticks, and of free-cities, it was impofiible that
they could incorporate thoroughly. The free-
cities were {mall republicks, in which the maxims
and fpirit peculiar to that fpecies of government
prevailed. The Princes and nobles, to whom fu-
preme jurifdiGtion belonged, poffeffed a fort of mo-
narchical power within their own territories, and the
forms of their interior adminiftration nearly re-
fembled thofe of the great feudal kingdoms. The
interefts, the ideas, the objefls of States fo differ-
ently conflituted, cannot be the fame. Nor could
their common deliberations be carried on with the
fame {pirit, while the love of liberty and attention
to commerce were the reigning principles in the
cities; while the defire of power, and ardour for
military glory, were the governing paffions of the
Princes and nobility.

From the THe fecular and ecclefiaftical members of the
e e Empire were as lictle fitted for union as the free-
fecular and cities and the nobility. Valt territories had been
members granted to feveral of the German bifhopricks and
abbeys, and fome of the higheft offices in the Em.
pire having been annexed to them inalienably, were

held
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held by the ecclefiafticks raifed to thefe dignities. Secr.I1L
The younger fons of noblemen of thé fecond order,
who had devoted themfelves to the church, were
commonly promoted to thefe ftations of eminence
and power; and it was no fmall mortification to the
Princes and great nobility, to fee perfons raifed
from an inferior rank to the fame level with them-
felves, or even exalted to fuperior dignity. . The
education of thefe churchmen, the genius of their
profeffion, and their conneétion with the court of
Rome, rendered their charafter as well - as intereft
different from thofe of the lother members of the
Germanick body, with whom they were called to
a& in concert. ‘Thus another fource ‘of Jealoufy
and variance was opened, which ought not to be
overloockéd when ‘'we arée! ¥earch1nnr lnto the nature
of the German conﬁ:uutwn.

~ To all thefe caufes of d1H'enﬁon may be added From the

one more, arifing from the unequal diftribution e

power and wealth among the States of the 'Empire. :ﬁ;":;{:i‘r

The Elettors, and other nobles of the higheft rank, <k b

not only poffefled fovereign jurifdiction, but go-

verned fuch’ extenfive, populous, and rich coun-

tries, as rendered them great Princes. - Many of

the other ‘members, though'they enjoyed all the

rights of fovereignty, ruled over fuch petty do-

mains, that their real power bore no proportion ta

this high prerogative. -~ A well-compacted and vi-

gorous confederacy could not be formed of fuch

diffimilar ftates. The weaker were jealous, timid,

and unable clther to affert or to defend their juft
privileges,



222 A VIEW OF THE

Secr. 1L privileges. The more powerful were apt to affume

" and to become oppreflive. -The Elettors and Em-
perors by turns endeavoured to extend their own
authority, by encroaching on'the rights of thofe
feeble members of the Germanick body; and they,
over-awed or corrupted, tamely furrendered their
privileges, or meanly favoured the defigns formed
againft them [TT].

Al thefe AFTER conuemplating. all thefe principles of dif=

render the

Germanick union and. o fition in the conftitution of the Ger-
Ppo

body inca-

pable of at- man Empire, it will be eafy to account for the
ing with ' want of concord-and uniformity, confpicuous in its
vigeu.  eguncils and proceedings.. TFhat flow, dilatory, dif~
truftful, and irrefolute {pirit, which charaéerizes
-all its deliberations, will appear natural in a body,
the junétion of whofe members was fo incomplete,,
the different parts of which were held together by
fuch feeble ties, and fet at variance by fuch power-
ful motives. But the Empire of Germany,, never-
thelefs, comprehended countries of fuch vaft ex-
tent, and was inhabited by fuch a martial and hardy
race of men, that when. the abilities. of an Empe-
ror, or zeal for any common caufe, could rouze
this unwieldy bedy to put forth its ftrength, ic
acted with irrefiftible force. In. the following hif-
tory we fhall find, that as.the meafures on which
Charles V. was moft intent, were often thwarted
or rendered abortive by the {pirit of jealoufy and
divifion. peculiar to the. Germanick. conftitu-

[TT] NOTE XLII,
tion 3
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tion ; fo it was by the influence which he acquired Szc. Tl
over the Princes of the Empire, and by engaging

them to co-operate with him,. that he was enabled

to make fome of the g!eate{t efforts which diftin-

guith his reign.

Tue Turkifh hiftory is fo blended, during the View of the
reign of Charles V. with that of the great nations e
in Europe, and the Ottoman Porte interpofed fo
often, and with fuch decifive influence in the wars
and negociations of the Chriftian Princes, that fome
previous account of the ftate of government in
that great Empire, is no lefs neceffary for the in-
formation of my readers, than thefe views of the
conftitution of other kingdoms which I have al-
ready exhibited to them:

It has been the fate of the fouthern and more g sigin;
fertile parts of Afia, at different periods, to be con-
quered by that warlike and hardy race of men, who
inhabit the vaft country known to the ancients by
the name of Scythia, and among the moderns by
that of Tartary. One tribe of thefe people, called
Turks or Turcomans, extended its conquefts, un-
der various leaders, and during feveral centuries,
from the fhore of the Caifpian to the Streights of the
Dardanelles. Towards the middle of the fifteenth
century, thefe formidable conquerors took Conftan-
tinople by ftorm, and eftablithed the feat of their
government in that Imperial city. Greece, Mol-
davia, Walachia, and the other provinces of the
ancient kingdoms of Thrace and Macedonia, to-

gether
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Szcr. ITL gether with part of Hungary, were fubjeted to
— v their power.

1sdefpotic -~ BuT though the feat of the Turkifh government
gl was fixed in Europe, and the Sultans obtained pof-
feflion of fuch extenfive dominions in that quarter
of the globe, the genius of their policy was purely
Afiatick ; and may be properly termed a defpo-
tifm, in contradiftinion to thofe monarchical and
republican forms of government which we have
been hitherto contemplating. The fupreme power
was vefted in Sultans of the Ottoman race, that
blood being deemed fo facred, that no other was
thought worthy of the throne. From this eleva-
tion, thefe fovereigns could look down and behold
all their fubjeéts reduced to the fame level before
them. The maxims of T'urkifh policy admit not any

- of thofe inftitutions, which, in other countries, limit
the exercife, or moderate the rigour of monarchical
power: no great court with conftitutional and per-
manent jurifdi€tion to interpofe, both in enaing
laws, and in executing them: no body of hereditaty
nobles, whofe fenfe of their own ptre-eminence,
whofe confcioufnefs of what is due to their rank
and character, whofe jealoufy of their privileges
circumfcribe the authority of the Prince, and ferve
not only as a barrier againft the excefles of his ca-
price, but ftand as an intermediate order between
him and the people. Under the Turkith govern-
ment, the political condition of every fubje& is
equal. To be employed in the fervice of the Sul-
tan, is the only circumftance that confers diftince
tion,
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tion. Ewven this diltinétion is annexed fo clofely Secr.Hl.
to the ftations in which perfons ferve, that it o
fcarcely communicated to thofe who are placed in
them. The higheft dignity in the Empire does
not give any rank or pre-eminence ta the family
of him who enjoys it. ~ As every man, before he
is raifed to any ftation of authority, muft go through
the preparatory difcipline of a long and fervile obe-
dience ¢, the moment he is deprived of power, he
and his pofterity return to the fame condition with
other fubjecls, and fink back into obfcurity. = Itis
the diftinguithing and odious charaderiftick ' of
Eaftern defpotifm, that it annihilates all other ranks
of men, in order to exalt the monarchs that it
leaves nothing to the former, while it gives every
thing to the latter; that it endeavours to fix
in the minds of thofe who are fubjeét to it, the
idea of no relation between men, but that of a
mafter and of a flave, the former deftined to com-
mand and to punifh, the latter formed to tremble
and to obey {UU].

Bur as there are circumftances which frequently power of
obitrut or defeat the falutary effeéts of the beft- flh,;lf:d"::
regulated governments, there are others which con- rigion;
tribute to mitizate the evils of the molt vicious
forms of policy. There can, indeed, be no con-
ftirutional reftraints upon the will of a Prince in a

defpotic government; but there may be fuch as

© State of the Turkifh Empire by Rycaur, p. 25,
[UU] NOTE XLIIL

Vou. 1, Q are
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Secr. Il are accidental. Abfolute as the Turkith Sultans
" are, they feel themfelves circumfcribed both by
religion, the principle on which their authority is
founded?, and by the army, the inftrument which

they muft employ in order to maintainit. Where-

ever religion interpofes, the will of the fovereign

muft fubmit to its decrees. 'When the Koran hath
prefcribed any religious rite; hath enjoined any

moral duty; or hath confirmed, by its fanétion,

any political maxim, the command of the Sultan

cannot overturn that which an higher authority

hath eftablithed. The chief reftriion, however,

on the will of the Sultans, is impofed by the mili-

and by the tary power. An armed force muft furround the
miliary.  throne of every Defpot, to maintain his authority,
and to execute his commands. As the Turks ex-

tended their empire over nations, which they did

not exterminate, but reduce to fubjedion, they

found it neceifary to render their milicary eftablifh-

Originof ent numerous and formidable. Amurath, their
the Jani-  third Sultan, in order to form a body of devoted
A.D.1362 troops, that might ferve as the immediate guards
of his perfon and dignity, appointed his officers to

feize annually, as the Jmperial property, the fifth

part of the youth taken in war. Thefe, after be-

ing inftructed in the Mahometan religion, inured

to obedience by fevere difcipline, and trained to
warlike exercifes, were formed into a body diftin-
guithed by the name of Fanizaries, or new foldiers.

Every fentiment which enthufiafm can infpire, every

mark of diftin@ion that the favour of the Prince

¥ Rycaut, p. 8.
could
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could confer, were employed in order to animate Szc.ITT.
this body with martial ardour, and with a con-
fcioufnefs of its own pre-eminence®. The Jani-

zaries foon became the chief ftrength and pride of

the Ottoman armies ; and by their number as well

as reputation, were diftinguithed above all the

troops, whofe duty it was to attend on the perfon

of the Sultans [XX].

Trus, as the fupreme power in every fociety is Their vat
pofi’eﬂ'cd by thofe who have arms in their hands, lfl?:‘fi‘lffﬁs?.
this formidable body of foldiers, deftined to be the &5
inftruments of enlarging the Sultan’s authority,
acquired, at the fame time, the means of controuling
it. The Janizaries in Conftantinople, like the Pra-
torian bands in ancient Rome, quickly perceived
all the advantages which they derived from being
ftationed in the capital; from their union under
one ftandard; and from being mafters of the perfon
of the prince. The Sultans became no lefs fen-
fible of their influence and importance. The
Capiculy, or foldiery of the Port, was the only
power in the Empire that a Sultan or his Vifier
had reafon to dread. To preferve the fidelity and
attachment of the Janizaries, was the great art of
government, and the principal objeét of attention
in the policy of the Ottoman court. Under a mo-
narch, whofe abilities and vigour of mind fit him
for command, they are obfequious inftruments;
execute whatever he enjoins ; and render his power

3 Prince Cantemir’s Hiftory of the Othman Empire, p. 87.
[XX] NOTE XLV,

Q.2 irrefiftible.
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Seer ML irrefiftible.  Under feeble Princes, or fuch a3 are

" unfortunate, they become turbulent and mutinous;
aflume the tone of mafters ; degrade and exale
Sultans at pleafure; and teach thole to tremble, on
whofe nod, at other times, life or death depend.

A

Progrefiof  From Mahomet II. who took Conftantinople,
towards do- to Solyman, who began his reign a few months
after Charles V. was placed on the Imperial throne
of Germany, a fucceflion of illuftrious Princes ruled
over the Turkith Empire. By their great abili-
ties, they kept their fubjefts of every order, mili-
tary as well as civil, fubmiffive to government;
and had the abfolute command of whatever force
their vaft Empire was able to exert. Solyman, in
particular, who is known to the Chriftians chiefly as
a conqueror, but is celebrated in the Turkifh annals
as the great law giver who eftablithed order and
police in their Empire, governed during his long
reign with no lefs authority than wildom. He di-
vided his dominions into feveral diftricts; he ap-
pointed the number of foldiers which each fhould
furnifh; he appropriated a certain proportion of the
lands in every province for their maintenance; he
regulated, with a minute accuracy, every thing re-
lative to their difcipline, their arms, and the nature
of their fervice. He put the finances of the Em-
pire into an orderly train of adminiftration; and
though the taxes in the Turkifh dominions, as well
as in the other defpotic monarchies of the Eaft, are
far from being confiderable, he fupplied that defeét

by an attentive and fevere ccconomy.
Nor
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Nor was it only under fuch Sultans as Solyman, Secr.1lf.
3 . S— —_—
whofe talents were no lefs adapted to preferve inte- adgvantages

. > hich the
rior order than to conduét the operations of war, ]‘L,}:ﬂ-td' y

that the Turkifh Empire engaged with advantage & e
in its contefts with the Chriftian ftates.  The long powers in
fuccefiion of able Princes, which I have mentioned, :::;th cen-
had given fuch vigour and firmnefs to the Otro-

man government, that it feems to have attained,
during the fixteenth century, the higheft degree of
perfection of which its conftitution was capable.
Whereas the great monarchies in Chriftendom

were ftill far from chat {tate, which could enable

them to a¢t with a full exertion of their force.
Befides this, ‘the Tuarkifh troops in that age pof-
fefled every advantage which arifes from fuperio-

rity in military dilcipline, At the time when So-
lyman began his reign, the Janizaries had been
embodied near a century and a half, and during

that long period, the'feverity of their military dif~
cipline had in no degree relaxed. The foldiers
drawn from the provinces of the Empire, had been*

kept almoft continually under arms, in the vari-

ous wars which the Sultans had carried on with
hardly any interval of peace. Againft troops thus
trained and accuftomed to fervice, the forces of

the Chritian powers took the field with great dif-
advantage. The mofl intelligent as well as im-
partial authors of the fixteenth century, acknow-

ledge and lament the fuperior attainments of the
Turks in the military art [YY]. The fuccels
which uniformly attended their arms in all their

(YY] NOTE XLV,

Q_3 wars, -



230 A VIE W, &

Secr., 1L wars, demonflrates the juftnefs of this obfervation,

> The Chriftian armies did not acquire that fupe-
riority over the Turks, which they now pofiefs,
until the long eftablithment of ftanding forces had
improved military difcipline among the former,
and until various caufes and events, which it is not
my province to explain, had corrupted or abolifhed
their ancient warlike inftitutions among the latter.

PROOFS
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NOTE 1. «Seers kip. g0 [A)

HE confternation of the Britons, when
invaded by the Pi&ts and Caledonians
after the Roman legions were called out of
the ifland, may give fome idea of the degree of
debafement to which the human mind was re-
duced by long fervitude under the Romans. In
their fupplicatory letter to Aetius, which they call
the groans of Britain, *“ We know not (fay they)
- which way to turnus. The barbarians drive us
to the fea; and the fea forces us back on the bar-
barians ; between which we have only the choice
of two deaths, either to be fwallowed up by the
waves, or to be butchered by the fword.” Hiftor.
Gildz. ap. Gale. Hift. Britan. Script. p. 6.
One can hardly believe this daftardly race to be
the defcendants of that gallant people, who re-
pulfed Czfar, and defended their liberty fo long
againft the Roman arms, '

NOTE
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NOTE II. Seer. 1. p. 4. [B]

Tur barbarous nations were not only illiterate,
but regarded literature with contempt. ‘They
found the inhabitants of all the provinces of the
Empire funk in effeminacy, and averfe to war.
Such a charafter was the obje of fcorn to an
high-fpirited and gallant race of men. ¢ When
we would brand an enemy,” fays Liutprandus,
¢ with the moft difgraceful and contumelious ap-
pellation, we call him a Roman ; hoc folo, id eft
Romani nomine, quicquid ignobilitatis, quicquid
timiditatis, quicquid avaritize, quicquid luxuri®,
quicquid mendacii, immo quicquid vitiorum eft
comprehendentes.” Liutprandi Legatio apud Mu-
rat. Scriptor. Italic. vol. ii. pars 1. p. 48r. This
degeneracy of manners, illiterate barbarians im-
puted to their love of learning. Even after they
fettled in the countries which they had conquered,
they would not permit their children to be in-
ftructed in any fcience; ¢ for (faid they) inftruc-
tion in the fciences tends to corrupt, enervate, and
deprefs the mind ; and ‘he who has been accuf-
tomed to tremble under the rod of a pedagogue,
will never look en a fword or {pear with an un-
daunted eye.” Procop. de bello Gothor. Iib, i
p- 4. ap. Scrip. Byz, edit. Venet. vol i. A con-
fiderable number of years elapfed, before nations
fo rude, and fo unwilling to learn, could produce
hiftorians capable of recording their tranfactions,
or of defcribing their manners and inftitutions.
By that time, all memory of their ancient con-

dition



PROOFS AND ILLUSTRATIONS.

dition was loft, and no monument remained to
guide their firft writers to any certain knowledge
of it. If one expefts to receive any fatisfattory
account of the manners and laws of the Goths,
Lombards, or Franks, during their refidence in
thofe countries where they were originally feated,
from Jornandes, Paulus Warnefridus, or Gregory
of Tours, the earlieft and moft authentick hifto.
rians of thefe people, he will be miferably difap-
pointed. Whatever imperfe& knowledge has been
conveyed to us of their ancient ftate, we owe not
to their own writers, but to the Greek and Roman
hiftorians.

NOTE HIL Seer. I p. 6 [C].

A circumsTance related by Prifcus in his hif-

tory of the embafiy to Attila, Kingof the Huns,
gives a firiking view of the enthufiaftick paffion
for war, which prevailed among the barbarous
nations. “When the entertainment to which that
fierce conqueror admitted the Roman ambaffadors
was ended, two Scythians advanced towards At-
tila, and recited a poem in which they celebrated
his victories, and military virtues. All the Huns
fixed their eyes with attention on the bards.
Some feemed to be delighted with the verfes;
others, remembeﬁﬁ%&_their own battles and exploits,
exulted with joy;f while fuch as were become
feeble through age, burft out into tears, bewail-
ing the decay of their vigour, and the ftate of
inactivity in which they were now obliged to

remain,

235
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remain. Excerpta ex hiftoria Prifci Rhetoris ap.
Byzant. Hiftor: Script. vol. i. p. 45.

NOTE IV. Secr.l. p.12. [D].

A remarkaBLE confirmation of both parts of
this reafoning occurs in the hiftory of England.
The Saxons carried on the conqueft of that country
with the fame deftrutive fpirit, which diftin-
guifhed the other barbarous nations. The ancient
inhabitants of Britain were either exterminated;
or forced to take fhelter among the mountains of
Waless or reduced into fervicude. The Saxon
government, laws, manners, and language were of
confequence introduced into Britain ; and were fo
perfectly eftablithed, that all memory of the in-
Ritutions previous to their conqueft was abolithed.
The very reverfe of this happened in a fubfequent
revolution. A fingle victory placed William the
Norman on the throne of England. The Saxon
inhabitants, though opprefled, were not exter-
minated. William employed the utmoft efforts
of his power and policy to make his new fubjeéts
conform in every thing to the Norman ftandard ;
but without fuccefs. The Saxons, though van-
quifhed, were far more numerous than their con-
querors; when the two races began to incorporate,
the Saxon laws and manners gradually gained
ground. The Norman inflitutions. were unpopu-
lar and odious; many of them fell into difufe; and
in the Englith conftitution and language, at this
day, many eflfential parts are manifeftly of Saxon,
pot of Norman extract,

NOTE
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NOTE V. Szer. I p. 13. [E].

Procorius, the hiftorian, declines, from a prin-
ciple of benevolence, to give any particular detail
of the cruelties of the Gothsy « Left, fays he, 1
fhould tranfmit a monument and example of in-

humanity to fucceeding ages.” Proc. de bello,
Goth, 1ib. iii. cap. 10. ap. Byz. Script. vol. 1. 126,

But as the change, which I have pointed out as a
confequence of the fettlement of the barbarous
nations in the countries formerly fubject to the
Roman Empire, could not have taken place, if
the greater part of the ancient inhabitants had not
been extirpated, an event of fuch importance and
influence merits ‘2 more particular illuftration.
This will juftify me for exhibiting fome part of
that melancholy fpetacle, over which humanity
prompted Procopius to draw a veil. I fhall net,
however, difguft my readers by a long detail;
but reft fatisfied with colleéting fome initances of
the devaftations made by two of the many nations,
which fettled in the Empire. The Vandals were
the firft of the barbarians who invaded Spain. It
was one of the richelt and moft populous of the
Roman provinces; the inhabitants had been diftin-
guiflhed for courage, and had defended their liberty
againft the arms of Rome, with greater obftinacy,
and during a longer courfe of years, than any
nation in Europe. But fo entirely were they ener-
vated by their fubjection to the Romans, that the
Vandals, who entered the kingdom A.D. 40g9.

completed the conqueft of it with fuch rapidity,
that

'
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that in the year 411, thele barbarians divided it
among them by cafting lots. The defolation oc-
calioned by their invafion is thus defcribed’ by
Idatius an eye-witnefs. ¢ The barbarians wafted
every thing with hoftile cruelty. The peflilence
was no lefs deftructive. A dreadful famine raged,
to fuch a degree, that the living were conftrained
to feed on the dead bodies of their fellow-citizens;
and all thofe terrible plagues defolated at once the
unhappy kingdoms.” Idatii Chron. ap. Biblioth.
Patrum. vol. vii. p. 1233. edit. Lugd. 1677, The
Goths having attacked the Vandals in their new
fcttlcmems, a fierce war enfued ; the country was
plundercd by both parties; the cities which efcaped
at firk, were laid in afhes, and the inhabitants ex-
pofed to fuffer every thing that the wanton cruelty
of barbarians could inflict. Idatius defcribes
thefe, ibid. p. 12235. b. 1236. c. f. A fimilar
account of their devaftations is given by Ifidorus
Hifpalenfis, and the contemporary writers. Ifid.
Chron. ap. Grot. hift. Goth, 732, From Spain
the Vandals pafied over to Africa, A. D. 428.
Africa was, next to Egyprt, the moft fertile of the
Roman provinces. It was one of the granaries
of the Empire, and is called by an ancient writer,
the {oul of the commonwealth. Though the army
with which the Vandals invaded it, did not ex-
ceed 30,000 fighting men, they became abfolute
malters of the province in lefs than two years, A
contemporary author gives a dreadful account of
the havock which they made: ¢ They found a
province well cultivated, and enjoying plenty, the

beauty
8
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beauty of the whole earth, They carried their
deftruétive arms into every corner of it; they dif-
peopled it by their devaftations; exterminating
every thing with fire and fword. They did net
even fpare the vines, and fruit trees, that thofe,
to whom caves and inacceflible mountains had
afforded a retreatr, might find no nourifhment of
any kind. Their hottile rage could not be fati-
ated, and there was no place exempted from the
effeéts'of it. They tortured their prifoners with
the moft exquifite cruelty, that they might force
from them a difcovery of their hidden treafures.
The more they difcovered, the more they ex-
pefted, and the more implacable they became,
Neither the infirmities of age nor'of fex ; neither

the dignity of nobility, nor 'the fanétity of the

facerdotal office, could mitigate their fury; but
the more illuftrious their prifoners were, the more
barbaroufly they infulted them. The publick
buildings which refifted ' the ‘violence of the flanes,
they levelled with the ground. They lefc many
cities without an inhabitant,  When they ap-
proached any fortified place, which their undif-
ciplined army could not reduce, they gathered
together a'multitude of prifoners, and putting them
to the fword, left their bodies unburied, that the
flench of the carcafles might oblige the garrifon
to abandon it.” Vifer Vitenfis de perfecutione
Africana ap. Bibl. Patrum. vol. viii. p. 666. St.
Auguftin, an African, and a contemporary author,
gives a fimilar defcription of their cruelties, Opera
wol. x. p. 372. edit. 1616.—About an hundred

years
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years after the fettlement of the Vandals in Africa,
Belifarius attacked and difpoflfefled them. Pro.
copius, a contemporary hiftorian, deferibes the
devaftation which that war occafioned. ¢ Africa,
fays he, was fo entirely difpeopled, that one
might travel feveral days in it without meeting
one man; and it is no exaggeration to fay, that
in the courfe of the war five millions of perfons
perithed.”  Proc. hift. Arcana, cap. 18. ap Byz.
Script. vol.i. 315.——1 have dwelt longer upon
the calamities of this province, becaufe they are
defcribed not only by contemporary authors, but
by eye-witneffes. The prefent ftate of Africa con-
firms their teftimony. Many of the moft flourith-
ing and populobis cities with which it was filled,
were {0 entirely ruined, that no veftiges remain
to point out where they were fitvated. That fer-
tile territory which fuftained the Roman Empire
lies in a great meafure uncultivated; and that
province, which Victor in his barbarous Latin
called Speciofitas totius terre florentis, is now the re-
treat of pirates and banditti.

‘WhhiLe the Vandals laid wafte one part of the
Empu‘e, the Huns defolated the reft of it. . OF all
the barbarous tribes they were the fierceft and
moft formidable. Ammianus Marcellinus, a con-
temporary author, and one of the beft of the later
hiftorians, gives an account of their policy and
manners.  They nearly refemble thofe of the Scy-
thians defcribed by the ancients, and of the Tartars

9 known
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known to the moderns. In fome parts of their
charadter, and in feveral of their ¢uftoms, they
refemble the favages in North America. Their
paffion for war and action was extreme. ¢ As in
polithed focieties (fays Ammianus) eafe and tran-
quillity are courted, they delight in war and dan-
gers. He who falls in battle is reckoned happy.
‘They who die of old age or of difeafe are deemed
infamous. They boaft, with the utmoft exulta-
tion, of the number of enemies whom they have
flain, and as the moft glorious of all crnaments,
they faften the fcalps of thofe who have fallen by
their hand to the trappings of their horfes.” Am-
mian. Marc. lib, xxxi. p. 477. edit. Gronov.
Lugd. 1693. Their incurfions into the Empire
began in the fourth century; and the Romans,
though no ftrangers, by that time, to the effeéts
of barbarous rage, were aftonithed at the cruelty
of their devaRations. Thrace, Pannonia, and
Illyricum, were the countries which they firft laid
defolate. As they had no thoughts of fettling in
Europe, their inroads were frequent, and Proco-
pius computes that in each of thefe, at a medium,
two hundred thoufand perfons perifhed, or were
carried off as flaves. Procop. hift. Arcan. ap.
Byz. Script. vol. i. 316. Thrace, the beft culti-
vated province in that quarter of the Empire, was
converted into a deferr, and when Prifcus accom.
panied the ambafladors fent to Attila, there were
no inhabitants in {fome of the cities, but a few
miferable people who had taken fhelter among the
ruins of the churches; and the fields were covered

Vou. I; R with

241



242

PROOFS AND ILLUSTRATIONS.

with the bones of thofe who had fallen by the
fword.  Prifcus ap. Byz. Script. vol. 1. 34. Attila
became King of the Huns, A. D. 434. He'is
one of the greateft and moft enterprizing con-
querors mentioned in hiftory. He extended his
Empire over all the vaft countries, comprehended
under the general names of Scythia and Germany
in the ancient divifion of the world. While he
was carrying on his wars againft the barbarous
nations, he kept the Roman Empire under per-
petual apprehenfions, and extorted vaft fubfidies
from the timid and effeminate monarchs who go=-
verned it. In the year 451, he entered Gaul, at
the head of an army compofed of all the various
nations which he had fubdued. It was more nu-
merous than any with which the barbarians had
hitherto invaded the Empire. The devaftations
which he committed were horrible ; not only the
open country, but the moft flourifhing cities were
defolated. The extent and cruelty of his devafta-
tions are defcribed by Salvianus de Gubernat, Dei,
edit. Baluz. Par. 1669. p. 139, &c. and by Idatius
ubi fupra, p. 1235. Aectius put a ftop to his pro-
gres in that country by the famous battle of
Chalons, in which (if we may believe the hifto-
rians of that age) three hundred thoufand perfons,
perifhed. Idat. ibid. Jornandes de rebus Geticis
ap. Grot. Hift. Gothor. p, 671. Amft. 1665. But
next year he refolved to attack the center of the
Empire, and marching into Italy, wafted it with
rage, inflamed by the fenfe of his late difgrace.
‘What Italy fuffered by the Huns exceeded all the

A ‘ cala-
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calamities which the preceding incurfions of the
barbarians had brought uponit. Conringius has
colleted feveral paflages from the ancient hifto-
rians, which prove that the devaftations committed
by the Vandals and Huns in the countries fituat-
ed on the banks of the Rhine, were no lefs cruel
and fatal to the human race. Exercitatio de
urbibus Germaniz, Opera, vol. i. 488. But it
is endlefs, it is fhocking to follow thefe de-
ftroyers of mankind through fo many fcenes of
horror, and to contemplate the havock which they
made of the human fpecies.

Bur the ftate in which Italy appears to have
been, during feveral ages, after the barbarous
nations fettled in it, is'the moft decifive proof of
the cruelty as well as extent of their devaftations.
Whenever any country is thinly inhabited, trees
and fhrubs fpring up in the uncultivated fields,
and fpreading by degrees form large forefts; by
the overflowing of rivers, and the ftagnating of
waters, other parts of it are converted into lakes
and marfhes. Ancient Italy, the feat of the Ro-
man elegance and luxury, was cultivated to the
higheft pitch. But fo effettually did the devafta-
tions of the barbarians defiroy all the effeGs of
their induftry and cultivation, that in the eighth
century Italy appears to have been covered with
forefts and marfhes of vaft extent. Muratori
enters into a long detail concerning the firuation
and limits of thefe; and proves by the moft au-
thentick evidence, that great tra@s of territory,
in a]l the different provinces of Italy, were either

R 2 over-

243



244

PROOFS AND ILLUSTRATIONS,

over-run with wood, or laid under water. Nor
did thefe occupy parts of the ‘country naturally
barrén or of little value, but were Ipread over
diftricts, which ancient writers reprefent as ex-
tremely fertile, and which at prefent are highly
cultivated. Muratori Antiquitates Italicee medti
zeviy differt. xxi. v. ii. p. 149. 153, &c. A ftrong
proof of this occurs in a defcription of the city
of Modena, by an author of the tenth century.
Murat. Script. Rerum Irtalic. vol. ii. pars ii. p. 691.
The ftate of defolation in other countiies of Eus
rope feems to have been the fame. In many of
the moft early charters now extant, the lands
granted to-monafteries or to private perfons, are
diftinguifhed into fuch as are cultivated or inha-
bited, and fuch as were eremi, defolate. In many
inftances, lands are granted to perfons becaufe they
had taken them from the defert, 4 eremo, and had
cultivated and planted them with inhabitants. This
appears from a charter of Charlemagne, publifthed
by Eckhart de rebus. Franciz Orientalis,. vol. ii.

p. 864, and from many charters of his fucceffors

quoted by Du Cange wvoc. Eremus.—Wherever a

right of property in land can be thus acquired, it
is evident that the country muft be extremely de-

folate, and thinly peopled. The firft fettlers in
America obtained pofieflion of land by fuch a title.
Whoever was able to clear and to cultivate a field,
was recognized as the proprietor.  His induftry

-merited fuch a recompence. The grants in the

charters which I have mentioned flow from a fimi-
lar prmctple, and there muitt have been fome re-

femblance in the ftate of the countries,

MURA-
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MuraTortadds,that during the eighth and niath
centuries, ltaly was greatly infefted by wolves and
other wild beafts; another mark of its being defti-
tute of inhabitants. Murat. Antiq. vol. ii. p. 163,

Thus Italy, the pride of the ancient world for its

fertility and cultivation, was reduced to the ftate of
a country newly peopled, and rendered habitable,

I am fealble, not only that fome of thefe defcrip-
tions of the devaftations which I have quoted, may
be exaggerated, but that the barbarous tribes, in
making their fettlements, did not proceed inva-
riably in the fame manner. Some of them feemed
to be bent on exterminating the ancient inhabirtants;
others were more difpofed to incorporate with them.
It is not my province either to enquire into ‘the
caufes which occafioned this variety in the conduét
of the conquerors, or to defcribe the ftate of thofe
countries where the ancieat inhabitants were treat-
ed moft mildly. The fatts which I have produced
are fufficient to prove that the deftrufion of the

human fpecies, occafioned by the hoftile invafions-

of the northern nations, and their fubfequent fet-"
tlements, was much greater than many authors feem
to imagine.

NOTE VI Scer.l. p.14. [F].

I nave obferved, Note II. that our only certain
information concerning the ancient ftate of the
barbarous nations muft be derived from the Greek
and Roman writers. Happily an account of the
inftitutions and cuftoms of one people, to which

R 3 thole
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thofe of all the reft feem to have been in a great
meafure fimilar, has been tranfmitted to us by
two authors, the moft capable, perhaps, that ever
wrote, of obferving them with profound difcern-
ment, and of defcribing them with propriety and
force. 'The reader muft perceive that I have Cfar
and Tacitus in my eye. The former gives a thort
account of the ancient Germans in a few chapters
of the fixth book of his commentaries: The latter
wrote a treatife exprefsly on that fubjet. Thefe
are the moft precious and inftructive monuments
of antiquity to the prefent inhabitants of Europe.
From them we learn, :

1. Tuar the ftate of Society among the ancient
Germans was of the rudeft and moft fimple form.
They fubfifted entirely by hunting or by paftu-
rage. Caf lib. vi. c. 21. They negletted agri-
culture, and lived chiefly on milk, cheefe, and
fleth. Ibid. c. 22, Tacitus agrees with him in
moft of thefe points ; De morib. Germ. c. 14, 157
23. The Goths were equally negligent of agri-
culture. Prifc. Rhet. ap. Byz. Script. v. i. p. 31,
B. Society was in the fame ftate among the Huns,
who difdained to cultivate the earth, or to touch
a plough, Amm. Marcel. lib. xxxi. p. 475+ The
fame manners took place among the Alans; ibid.
p- 477- While fociety remains in this fimple
ftate, men by uniting together fcarcely relinquifh
any portion of their natural independence. Ac-
cordingly we are informed, 2. That the authority
of civil government was extremely limited among

the
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the Germans. During times of peace they had
no common or fixed magiftrate, but the chief men
of every diftrit difpenfed juftice, and accommo-
dated differences, Cef, ibid. ¢. 23. Their Kings
had not abfolute or unbounded power; their au~
thority confifted rather in the privilege of advifing,
than in the power of commanding. Matters of
fmall confequence were determined by the chief
men ; affairs of importance by the whole com-
mwunity.  Tacit. c. 7. 15, The Huns, in like
manner, deliberated in common conceraing every
bufinefs of moment to the fociety; and were not
fubjeét to the rigour of regal authority. Amm.

Marcel. lib. xxxi. p. 474. 3. Every individual

among the ancient Germans was left at liberty to
chufe whether he would take part in any milicary
enterprize which was propofed ; there feems to
have been no obligation to ¢ngage in it impofed
on him by publick autherity. ¢ When any of
the chief men prepofes any expedition, fuch as

approve of the caufe and of the leader rife up, and -

declare their intention of following himj; thofe
who do not-fulfil this engagement, are confidered
as deferters and traitors, and are looked upon as
infamous.” Cef. ibid. ¢, 23. Tacitus plainly
points at the fame cuftom, though in terms more
obfcure. Tacit. c¢. 11. 4. As every individual
was fo independent, and mafter in fo great a de-
gree of his own altions, it became, of confequence,
the great objedt of every perfon among the Ger-
mans who aimed at being a leader, to gain adhe-
rents, and attach them to his perfon and intereft.

R 4 : Thefe
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Thefe adherents Czfar calls Ambadti and Clientes,
i. e. retainers or clients 3 Tacitus, Comites, or com-
panions. The chief diftinétion and power of the
leaders, conlifted in being attended by a numerous
band of chofen youth., This was their pride ds
well as ornament during peace, and their defence
in war, The leaders gained or preferved the
favour of thefe retainers by prefents of armour,
and of horfes; or by the profufe, though inele-
gant hofpitality, with which they entertained them.
Tacit. c. 14, 15. 5. Another confequence of the
perfonal liberty and independence which the Ger-
mans retained, even after they united-in fociety,

-was their circumfcribing the criminal jurifdiction

of the magiftrate within very narrow limits, and
their not only claiming but exerciling almoft all the

sights of private refentment and revenge. Their

magiftrates had not the power either of imprifon-
ing, or of inflicting any corporal punithment on a
free man. Tacit. c.7. Every perfon was obliged
to avenge the wrongs which his parents or friends
had fuftained. Their enmiities were hereditary,
but not irreconcilable. Even murder was com-
penfated by paying a certain number of cattle.
Tac. c. 21. A part of the fine went to the King,
or ftare, a part to the perfon who had-been injured,
or to his kindred. Ibid. c. 12,

Tnose particulars concerning the inftitutions
and manners of the Germans, though well known
to every perfon converfant in ancient literature, I
have thought ‘proper to ‘atrange in this order, and

. to
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to lay before fuch of my readers as may be lefs
acquainted with thefe facts, both becaufe they con-
firm the account which I have given of the ftate
of the batbarous nations, and becaufe they tend
to illuftrate all the obflervations I fhall have oc-
calion to make concerning the various changes in
their government and cuftoms. The laws and
cultoms introduced by the barbarous nations into
their new fettlements, are the beft commentary on
the writings of Ceefar and Tacitus; and their ob-
fervations are the beft key to a perfeit knowledge
of thefe laws and cuftoms.

Onz circumftance with refpeét to the teftimonies
of Czfar and Tacitus concerning the Germans, me-
rits attention. Caefar wrote his brief account of
their manners more than an hundred years before
Tacitus compofed his treatife De moribus Germa-
norum. An hundred years make a confiderable pe-
riod in the progrefs of national manners, efpecially
if, during that time, thofe people who are rude
and unpolithed have had much communication
with more civilized ftates. This was the cale with
the Germans, Their intercourfe with the Romans
began when Czfar crofifed the Rhine, and increafed
prodigioufly during the interval between that
event and the time when Tacitus flourithed. Be-
fides this, there was a confiderable difference be-
tween the ftate of fociety among the different
tribes of Germans. The Suiones were fo much
improved, that they began to be corrupted. Tac.
cap. 44. The Fenni were fo barbarous, that it is

wonderful
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wonderful how they were able to fubfift. Ibid. cap.
46. Whoever undertakes to defcribe the manners
of the Germans, or to found any political theory
upon the ftate of fociety among them, ought care-
fully to attend to both thefe circumftances.

Berore I quit this fubjeét, it may not be im-
proper to obferve, that though fucceflive altera-
tions in their inftitutions, together with the gra-
dual progrefs of refinement, have made an entire
change in the manners of the various people who
conquered the Roman Empire, there is ftill one
race of men nearly in the fame political fituation
with theirs when they firft fettled in their new con-
quefts : I mean the various tribes and nations of
Savages in North America, 1t cannot then be
confidered either as a digreffion, or as an improperx
indulgence of curiofity, to enquire whether this
fimilarity in their political ftate has occafioned
any refemblance between their charaéter and
manners, If the likenefs turns out to be ftrik-
ing, it is a ftronger proof that a juft account
has been given of the ancient inhabitants of Eu-
rope, than the teftimony even of Cafar or of
Tacitus,

1. Tuae Americans {ubfift chiefly by hunting and
filhing, Some tribes neglect agriculture entirely,
Among thofe who cultivate fome {mall fpot near
their huts, that, together with all works of labour,
is performed by the women. P. Charlevoix Jour-
nal Hiftorique d’un Voyage de L’Ameriqu_c 4'°.

Par,
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Par. 1744. p. 334. Infuch a ftate of fociety, the
commof wants of men being few, and their mutual
dependence upon each other fmall, their union is
extremely imperfeét and fecble, and they continue
to enjoy their natural liberty almoft unimpaired.
It is the firlt idea of an American, thatevery man
is born free and independent, and that no power on
earth hath any right to diminifh or circumfcribe
his natural liberty. There is hardly any appear-
ance of {ubordination either in civil or domeftic go-
vernment. Every one does what he pleafes. A facher
and mother with ‘their children, live like perfons
whom chance has brought together, and whom no
common bond unites. Their manner of educat-
ing their children is fuitable to this principle. They
pever chaftife or punifh them, even during their
infancy. As they advance in years, they allow
them to be entirely mafters of their own aétions,
and refponfible to nobody. Id. p. 272, 273.——
2. The power of their civil magiftrates is extremely
limited. Among moft of their tribes, the Sachem
or chief is ele&ive. A council of old men is chofen
to affit him, withowt whofe advice he determines
no affair of importance. The Sachems neither pof-
fefs nor claim any great degree of authority, They
propofe and intreat rather than command. The
obedience  of their people is altogether voluntary.
1d. p. 266. 268. 3. The favages of America
engage in any military enterprize, not from con-
ftraint, but choice. "When war is refolved, a chief
arifes, and offers himfelf to be the leader. Such
as are willing (for they compel no perfon) ftand

up
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up one.after another, and fing their war fong. But
if after this, any of thefe fhould refufe to follow
the leader, to whom they have engaged, his life
would be in danger, and -he would be confidered
as the moft infamous of all men. 1d. p. 217, 218.
4. Such as engage to follow any leader, ex-
pe& to be treated by him with great attention and
refpect; and he is obliged to make them prefents
of confiderable value. Id. p.z18. 5. Among
the Americans, the magiftrate has fcarcely any cri-
minal jurifdiétion. Id. p. 272. Upon receiving any
injury, the perfon or family offended, may inflic
what punithment they pleale on the perfon who
was the author of it. Id. p. 254. Their refent-
ment and defire of vengeance are exceflive and in-
placable. Time can neither extinguith nor abate it.
It is the chief inheritance parents leave to their
children; it is tranfmitted from generation to ge-
neration, until an occafion be found of fatisfying
it. Id. p. 309. Sometimes, however, the offended
party is appeafed. A compenfation is paid for a

'murder that has been committed. The relations

of the deceafed receive it and it confifts moft
commonly of a captive taken in war, who being
fubftituted in place of the perfon who was mur-
dered, afflumes his name, and is adopted into his
family. Id. p. 294. The refemblance holds in
many other particulars. It is fufficient for my
purpofe to have pointed out the fimilarity of thofe
great features: which “diftinguiflv and charaéterize
both people. - Bochart, and. othér . philologifts

of the laft century, who, “with more. erudition
than
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than f{cience, endeavoured to trace the migratidns
of various nations, and who were apt, upon the
flighteft appearance of refemblance, to find an affi-
nity between nations far removed from each other,
and to conclude that they were.defcended from the
fame anceftors, would hardly have failed, on view-
ing fuch an amazing fimilarity, to pronounce with
confidence, ¢ That the Germans and Americans
muft be the fame people.” But a philofopher will
fatisfy himfelf with oblerving, ¢ That the charac-
ters of nations depend on the ftate of fociety in
which they live, and on the political inftitutions
eftablithed among them ; and that the human mind,

whenever it is placed in the fame fituation, will, in
ages the moft diftant, and in countries the moft re-
mote, affume the famc form, and be diftinguilhed
by the fame manners.’

I mave puthed the: companfon between the
Germans and Americans no farther than was ne-
ccﬂ'ary for the illuftration of my {ubjet. . I do not
pretend that the ftate of fociety in the two coun-
tries was perfcétly fimilar, Many of the German
trlbes were more civilized than the Americans.
Some of them were not unacquainted with agri-
culture; almoft all of them had flocks of tame
cattle, and_depended for the chief part of their
fubfiftence upon thefe. Moft of the American
tribes fubfift by hunting, and are in a ruder and
more {imple ftate than the ancient Germans. The
refemblance, however, between their condition, is
greater perhaps than any that hiftory affords an

: opportunity
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opportunity of obferving between two races of un-
civilized nations, and this has produced a furpriz-
ing fimilarity of manners.

NOTE VII. Sccr. L p. 14. [G].

Tae booty gained by an army belonged to the
army. The King himfelf had no part of it but
what he acquired by lot. A remarkable inftance
of this occurs in the hiftory of the Franks. The
army of Clovis, the founder of the French mo-
narchy, having plundered a church, carried off,
among other facred utenfils, a vafe of extraordinary
fize and beauty. The bifhop fent deputies to
Clovis, befeeching him to reftore the vafe, that it
might be again employed in the facred fervices to
which it had been confecrated. Clovis defired
the deputies to follow him to Soiflfons, as the
booty was to be divided in that place, and pro-
mifed, that if the lot fhould give him the difpofal
of the vafe, he would grant what the bifhop' de-
fired. When he came to Soiffons, and all the
booty was placed in one great heap in the middle
of the army, Clovis intreated, that before making
the divifion, they would give him that vafe over
and above his fhare. All appeared willing to gra-
tify the King, and to comply with his requeft,
when a fierce and haughty foldier lifted up his
battle-axe, and ftriking the vafe with the utmoft
violence, cried out with a loud voice, ¢ You fhall
receive nothing here but that to which the lot gives
you a right.” Gregor. Turon, Hiftor. Francorum,
lib. ii. c. 27. p. 70. par, 1610.

5 NOTE
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NOTE VIIL. Secr. L. p. 18, [H].

Tz hiftory of the eftablithment and progrefs
of the feudal fyftem, is an interefting objeét to all
the nations of Europe. In fome countries, their
Jjurifprudence and laws are ftill in a great meafure
feudal. Inothers, many forms and practices efta-
blithed by cuftom, or founded on' ftatutes, took
their rife from the feudal law, and cannot be un-
derftood without attending to the ideas peculiar to
it. Several authors of the higheft reputation for
gemus and erudition, have endeavoured to illuf~
trate this fubje@, but they have left many parts of
it obfcure. I fhall endeavour to trace, with pre-
cifion, the progrefs and variation of ideas concern-
ing property in land among the barbarous nations;
and fhall attempt to point out the caufes which in-
troduced thefe changes, as well as the effeéts which
followed upon them. Property in land feems to
have gone through four fucceffive changes among
the people who fettled in the various provinces of
the Roman Empire.

I. Wurire the barbarous nations remained in
their original countries, their property in land was
- only temporary, and they had no certain limits to
their pofieffions. After feeding their flocks in one
diftri¢t, they removed with them, their wives and
families, to another; and abandoned that likewife
in a fhort time. They were not, in confequence of
this imperfe& fpecies of property, brought under
any pofitive or formal obligation te ferve the com-
munity 3
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munity 3 all their fervices were purely voluntary.
Every individual was at liberty to chufe how far he
would contribute towards carrying on any military
enterprize. If he followed a leader in any expedi-
tion, it was from attachment, not from a fenfe of
obligation. The clearelt proof of this has been
produced in Note VI. 'While property continued
in this ftate, we can difcover nothing that bears any
refemblance to a feudal tenure, or to the fubordi-
nation and military fervice which the feudal fyftem
introduced.

1I. Uron fettling in the countries which they
had fubdued, the viftorious troops divided the
conquered lands, Whatever portion of them fell
to a foldier, he feized as the recompence due to
his valour, as a fettlement acquired by his own
fword. He took pofieflion of it as a freeman in
full property. He enjoyed it during his own life,
and could difpofe of it at pleafure, or tranfmit it as
an inheritance to his children. Thus property in
land became fixed. It was at the fame time 4l/s-
dial, i. e. the poflfeflor had the entire right of
property and dominion ; he held of no fovereign
or fuperior lord, to whom he was bound to do
homage, and perform fervice. But as thefe new
proprietors were in fome danger (as has been ob-
ferved in the text) of being difturbed by the
remainder of the ancient inhabitants, and in ftill
greater danger of being attacked by fucceflive
colonies of barbarians as fierce and rapacious as
themfelves, they faw the neceflity of coming under

obligations
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obligations to defend the community, more ex~
plicit than thofe to which they had been fubject
in their original habitations. = On this account,
immediately upon their fixing in their new fettle-
ments, every freeman became bound to take arms
in defence of the community, and if he refufed
or neglected fo to do, was liable to a confliderable
penalty. I do not mean that any contraét of this
kind was formally concluded, or mutually ratified
by any legal folemnity. It was eftablifhed. by
tacit confent, like the other compalts which hold
fociety together. Their mutual fecurity and pre-
fervation made it the intereft of all to recog-
nize its authority, and to enforce the obfervation
of it. We can trace back this new obligation on
the proprietors of land, to a very early period in
the hiftory of the Franks. Chilperic, who began
his reign A.D. 562, exaéted a fine, bannos juffit
exigi, from certain perfons who had refuled to
accompany him in an expedition. Gregor. Turon,
lib.v. c. 26. p. 211.  Childibert, who began his
reign A.D. 576, proceeded in the fame manner
againft others who had been guilty of a like crime.
Id. lib. vii. c. 42. p. 342. Such a fine could not
have been exacted while property continued in its
firlt ftate, and military fervice was entirely: volun-
tary. Charlemagne ordained, that every freeman
who poflefied five manfi, i. e. fixty acres of land,
in property, fhould march in perfon againft the
enemy. Capitul. A.D. 807. Louis le Debonnaire,
A.D. 815, granted lands to certain Spaniards who
fled from the Saracens, and allowed them to fettle

Vou, L. S in
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in- his territories, ron' condition that they fhould
ferve in the army like other free men. Capitul. vol. k.
p. 500. By land poffefled in propersy, which is
mentioned in the law of Charlemagne, we are to
underftand, according to the ftile of that age, al«
Yodial land ; .aledes and proprietas alodum and pro-
prium being words perfeétly fynonimous. Du Cange
voce Alodis.  The cleareft proof of the diftinction
between allodial and beneficiary pofleflion, is con-
tained in two charters publithed by Muratori, by
which' it appears that ‘a perfon might poffefs one
part of his eftate as allodial, which he could difpofe
of at pleafure, the other as a beneficium, of which
he had only the ufufruc, the property returning
to the fuperior Lord on his demife. Antiq. Ital.
fhedii @vi, vol. i. p: 559. 565.  The fame dif-
tin€tion is pointed out in a Capitulare of Charle-
magne, A.D. 812, edit, Baluz. vol.. i, 'p. 491.
Count Everard, ‘who married a daughter of Louis
le Debonnaire, 'in the curious teftament, by which
he difpofes of his wall eftate among his child-
ren, diftinguifhes between what he pofiefled pro-
prictate, and what he held Jengficio, and it appears’
that 'the greater part was allodial.. A.D.83%.

“AAub. Mirzi Opera D:plomatlca Lovan. 1523
Vo] ‘P 19y . ]

IN’ the fame manner Liber Erama is 'commonly
oppofed to Vaffus or Vaffallus ; the former denotes
an allodial proprietor, ‘the latter one who held of
@ fuperior. « Thefe free men! were unden an obli-
gatlon to ferve the I’cazc ; and this duty was con-

fidéred
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fidered as fo facred, that free men were prohibited
from entering into holy orders unlefs they had
obtained the confent of the fovereign. - The reafon
given for this in the ftatute is remarkable, ¢ For
we are informed that fome do fo, not fo much
out of devotion, as in order to avoid that military
fervice which they are bound to perform. Capitul.
lib. i. § 114. If, upon being fummoned into
the field, any free man refufed to obey, a full
Herebannum, 1. e. a fine of fixty crowns, was to
be exacted from him according to the law of the
Franks.” Capit. Car, Magn. ap. Leg. Longob.
lib. i. tit. 14. § 13. p. 539. This expreflion, ac-
cording to the law of the Franks, feems to im-
ply that both the obligation to ferve, and the
penalty on thofe who difregarded it, were coéval
with the laws made by the Franks at their firft fec-
tlement in Gaul. This fine was levied with fuch
rigour, ¢ That if any perfon convifted of this
crime was infolvent, he was reduced to fervitude,
and continued in that ftate uftil fuch time as his
Iabour fhould amount to the value of the hereban-
num.” 1bid. The Emperor Lotharius rendered
the penalty ftill more fevere; and if any perfon
_pofiefling fach an extent of property as made it in-
cumbent on him to take the field in' perfon, re-
fufed to obey the fummons, all his goods were de-
clared to be forfeited, and he himfelf might be

punifhed with banithment, Murat, Script. Iral;
vol. i. pars ii. p. 153,

Sz I11. Pro3
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11I. ProperTy in land having thus become
fixed and fubject to military fervice, another
change was introduced, though flowly, and ftep
by ftep. We learn from Tacitus, that the chief
men among the Germans endeavoured to attach
to their perfons and interefts certain adherents
whom he calls Comites. Thefle fought under their
ftandard, and followed them in all their enter-
prizes. The fame cuftom continued among them
in their new fetdlements, and thofe attached or
devoted followers were called fideles antruftiones,
bomines in trufte Dominica, lendes, Tacitus informs
us, that the rank of a Comes was deemed honour-
able; De morib. Germ. c. 13. The compolition,
which is the ftandard by which we muft judge of
the rank and condition of perfons in the middle
ages, paid for the murder of one 7n trufte Domi-
nica, was triple to that paid for the murder of a
freeman, Leg. Salicor, Tit. 44. § 1. & 2. While
the Germans remained in their own country they
courted the favour of thefe Comites by prefents of
arms and hories, and by hofpitality. See Note VI,
As long as they had no fixed property in land,
thefe were the only gifts that they could beftow,
and the only reward which their followers defired,
But upon their fettling in the countries which they
conquered, and when the value of property came
to be underftood among them, inftead of thofe
flight prefents, the Kings and chieftains beftowed
a more fubftantial recompence in land on their
adherents. Thele grants were called leneficia, be-

caufe
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caufe they were gratuitous donations ; and honores,
becaufe they were regarded as marks of diftinétion.
What were the fervices originally exacted in return
for thefe beneficia cannot be determined with ab-
folute precifion ; becaufe there are no records fo
ancient, 'When allodial poffeflions were firft ren-
dered feudal, they were not, at once, fubjected to
all the feudal fervices. The tranficion here, as in
all other changes of importance, was gradual.
As the great objeé of a feudal vaflal was to ob-
tain protection, when allodial proprietors firft con-
fented to become vaffals of any powerful leader,
they continued to retain as much of their ancient
independence as was confiftent with that new rela-
tion. The homage which they did to the fuperior
of whom they chofe to hold, was called bomagium
planum, and bound them to nothing more than
fidelity, but without any obligation either of mili-
tary fervice, or attendance in the courts of their
fuperior. Of this bomagium planum fome traces,
though obfcure, may ftill be difcovered. Brufiel,
tom. i. p.97. Among the ancient writs publithed
by D, D. De Vic & Vaifette hift. de Langued. are
a great many which they call bomagia. They
feem to be an intermediate ftep between the bo-
magium planym mentioned by Bruffel, and the
engagement to perform complete feudal fervice.
The one party promifes protection, and grants
certain caftles or lands, the other engages to defend
the perfon of the granter, and to affit him like-
wife in defending his property as often as he fhall

S 3 be
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be fummoned to do fo. But thefe engagements
are accompanied with none of the feudal formali-
ties, and no mention is made of any of the other
feudal fervices. ~ They appear rather to be a mu-
tual contradt between equals, than the engage-
ment of a vaffal to perform fervices to a fuperior
lord. Preuves de Phift. de Lang. tom. ii. 173.
& paflim. As foon as men were accuftomed to
thefe, the other feudal fervices were gradually in-
troduced. M. de Montefquieu confiders thefe
beneficia as fiefs, which originally fubjeéted thofe
who held them to military fervice. L’efpr. des
Loix, 1. xxx. ¢. 3. & 16, M. L’abbé de Mably
contends that fuch as held thefe were at firft fub.
jected to no other fervice than what was incum=
bent on every free man. Obfervations fur Ihiftoire
de France, I. 356. But upon comparing their
proofs and reafonings and conjetures, it feems to
be evident, that as every free man, in confequence:
of his allodial property, was bound to ferve the
community under a fevere penalty, no good reafon
can be afligned for conferring thefe deneficia, if
they did not fubje@t fuch as received them, to
fome new obligation. Why fhould a King have
ftripped himfelf of his domain, if he had not ex-
pected, that, by parcelling it out, he might acquire
a right to fervices to which he had formerly no
title? We may then warrantably conclude, ¢ That
as allodial property fubjeted thofe who pofiefied
it to ferve the community, fo beneficial fubjeéted
fuch as held them, to perfonal fervice and fidelity

” Lo
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to him frem whom they received thefe lands, Thefe
bencficia were granted originaily only during plea~
fure. No circumftance relating to the cuftoms of
the middle ages is better afcertained than this; and
innumerable proofs of it might be added to thofe
produced in Lefprit des Loix, ). xxx. c. 16. and
by Du Cange voc. bencficium & feudum.

IV. Bur the pofiefion of benefices did not con-
tinue long in'this ftate. ~ A'precarious tenure du-
ring pléafure, was not fufficient to fatisfy fuch as
held it, “and by various means they gradually
obtained the confirmation of their benefices du-
ring life.. Feudor. lib. tit. i. Du Cange produces
{everal quotations from ancient charters and chro-
nicles in proof of this; Glofs. voc. Beneficium.
After this it was eafy to obrain or: extort charters
rendering  fencficia hereditary, firft in the dirett
line, then in the collateral, and at laft in the fe-
maleline. Leg.Longob, lib. iii tit. 8. Du Cange,
voc. Beneficium.

It is.no eafy matter to fix the precife time when
each of thefechanges took place. M. I’Ab. Mably
conjeftures -with fome probability, that Charles
Martel firft introduced the practice of granting be-
neficia for life : Obfervat. tom. i. p. 103+ 160; and
that Louis le Debonnaire was among the firft who
rendered them hereditary, is evident from the au-
thorities to which he refers; Id. 429. Mabillon
however has publifhed a placitum of Louis le De-
bonnaire, A. D. §60, by which it appears, that he

S 4 ftill
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ftill continued to grant fome deneficia only during
life. De re Diplomatica, lib. vi. p. 353. Inthe
year 889, Odo King of France granted lands to
Ricabodo fideli fuo jure beneficiario & fructuario
during his own life; and if he fhould die, and a fon
were born to him, that right was to continue du-
ring the life of hisfon. Mabillon ut fupra, p. 556
This was an intermediate ftep between fiefs merely
during life, and fiefs hereditary to perpetuity.
While &eneficia continued under their firft form,
and were held only during pleafure, he who granted
them not only exercifed the Deominium or preroga-
tive of fuperior Lord, buc he retained the property,
giving his vaflul only the #fufrus?. But undér the
latter form, when they became hereditary, although
feudal lawyers continued to define a bdencficium
agreeably to its original nature, the property was
in effe¢t taken out of the hands of the fuperior
lords, and lodged in thofe of the vafial. As {oon
as the reciprocal advantages of the feudal mode
of tenure came to be underftood by fuperiors as
well as vaflals, that fpecies of holding became fo
agreeable to both, that not only lands, but cafual
rents, fuch as the profits of a toll, the fare paid at
ferries, &c. the falaries or perquifites of offices,
and even penfions themfelves, were granted and
held as fiefs; and military fervice was promifed
and exacted on account of thefe. Morice Mem.
pour fervir de preuves a ’hift. de Bretagne, tom. ii.
78. 6g0. Bruffel, tom. i. p. 41. How abfurd fo-
ever it may feem to grant or to hold fuch preca-

rious
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rious and cafual property as a fef, there are in-
ftanres of feudal tenures ftill more fingular. The
profits arifing from the mafles faid at an altar, were
properly an ecclefiaflical revenue, belonging to the
clergy of the church or monaftery which performed
that duty, but thele were fometimes feized by the
powerful barons. In arder to afcertain their right
to them, they held them as fiefs of the church,
and parcelled them out in the fame manner as other
property to their fub-vaffuls. Bouquet. recueil des
hift. vol. x. 238. 480. The fame {pirit of encroach-
ment which rendered fiefs hereditary, led the
nobles to e¢xtort from their fovereigns hereditary
grants of offices. Many of the great offices of the
crown became hereditary in moft of the kingdoms
in Evrope ; and fo confcious were monarchs of
this {piric of ufurpation among the nobility, and
fo folicitous to guard againft it, that, on fome oc-
cafions, they obliged the perfons whom they pro-
moted to any office of dignity, to grant an obliga-
tion that neither they, nor their heirs, fhould claim
it as belonging to them by hereditary right. A
remarkable inftance of this is produced, Mem. de
PAcad. des Infeript. tom. xxx. p. 595. Another
occurs in the Thefaur. anecdot. publifhed by Mar-
tene & Durand, vol. 1. p. 873.—This revolution in
property occafioned a change correfponding to it
in political government; the great vaflals of the
crown, as they acquired fuch extenfive pofieffions,
ufurped a proportional degree of power, deprefled

the jurifdi@tion of the crown, and trampled on
the
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the privileges of the people. It is on account
of this conneétion, that it becemes an object of
importance in hiftory - to trace the progrefs of
feudal property, for, upon difcovering in what
ftate propefty was at any particular period, we
may determine with precifion what was the degree
of power polfeffed by the King or by the nobility
at that juncture.

One circumftance more, with refpeét to the
changes which property underwent, deferves atten-
tion.. I have thewn, that when the various tribes
of barbarians divided their conquefts in the fifth
and fixth centuries, the property which they ac-
quired was allodial ; but in feveral parts of Eu-
rope, property had become almoftjentirely feudal
by the beginning of the tenth century. -The for-
mer fpecies of property feems to be fo much bet-
ter and more defirable than the latter; that fuch a
change appears {urprifing, efpecially when we are
informed that allodial property was frequently
converted into feudal, by a voluntary deed of the
poffefior. The motives which determined them
to a’choice {o' repugnant to the ideas of modern
times concerning property, have been inveftigated
and explained by M. de Montefquieu with his ufual
difcernment and accuracy, lib. xxxi. ¢. 8. The
moft confiderable is that of which we have an hint
in Lambertus Ardenfis, an ancient writer quoted
by Du Cange, voce Alvdis. In thofe times of anar-
chy and diforder which became general in Europe

aftep
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after the death of Charlemagne, when there was
fcarcely any union among the different members
of the community, and individuals were expofed,
fingle and undefended by government, to rapine
and oppreflion, it became neceffary for every man
to have a powerful proteCtor, under whofe banner
he might range himfelf, and obtain fecurity againft
enemies whom he could  not fingly oppofe. For
this reafon he relinquifhed his allodial indepen-
dence, and fubjeéted himfelf to the feudal fervices,
that he might find fafety under the patronage of
fome' refpectable fuperior. In fome parts of Eu-
rope, this change from allodial to feudal property
became {o general, that he who poffeflfed land had
no longer any liberty of choice left. He was
obliged to recognize fome liege lord, and to hold
of him. Thus Beaumanoir informs us, that in
the counties of Clermont and Beauvolis, if the Lord
or Count difcovered any lands within his jurifdic-
tion, 'for which 1o fervice was performed, and
which paid to him no tax or cuftoms, he might
inftantly feize it as his own; for, fays he, accord-
ing to our cuftom no man can hold allodial pro-
perty. Couft. ch. 24. p. 123. "Upon the fame
principle is founded a maxim, which has at length
become general in the law of France, Nulle terve
fans Seignenr. In other provinces of France, allo-
dial property feems to have remained longer una-
lienated, and to have been more highly valued. A
valt number of charters, containing grants, or fales,
or exchanges of allodial lands in the province of
Languedoc, are publifhed Hift. gener. de Langued.

par

26%



63

PROOFS AND ILLUSTRATIONS.

par D. D. De Vic & Vaifette, tom. ii. During the
ninth, tenth, and great part of the eleventh cen-
tury, the property in that province feems to have
been entirely allodial; and fcarcely any mention of
feudal tenures occurs ie-the deeds of that country.
The ftate of property, during thefe centuries, feems
to have been perfectly fimilar in Catalonia, and
the country of Roufiillon, as appears from the ori-
ginal charters publifhed in the Appendix to Petr.
ce la Marca’s treatife de Marca five limite Hifpa-
nico. Allodial property feems to have continued
in the Low Countries, to a period {till later.
During the eleventh, twelfth, and thirteenth cen-
turies, this fpecies of property appears to have
been of confiderable extent, Mirzi opera Diplora.
vol. i. 34, 74, 75, 83, 817, 295, 842, 847, 578.
Some veftiges of allodial property appear there as
late as the fourteenth century. Ibid. 218. Several
faéks which prove- that allodial property fubfifted
in different parts of Europe long after the intro-
dudtion of feudal tenures, and which tend to illuf=
trate the diltinétion between thefe two different
fpecies of pofleflion, are produced by M, Houard.
Anciennes Loix des Frangois, confervées dans les
Coutumes Angloifes, vol. i. p. 192, &c. The no-
tions of men with refpect to property, vary accord-
ing to the diverlity of their underftandings, and
the caprice of their paflions. At the {fame time

that fome perfons were fond of relinquithing allo-

dial property, in order to hold it by feudal tenure,
others feem to have been {olicitous to convert their
fiefs into alledial property, An inftance of this

occurs
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occurs in a charter of Louis le Debonnaire, pub-
lithed by Eckhard, Commentarii de rebus Franciz
Orientalis, vol. ii. p. 885. Another occurs in the
year 1299. Reliquiz MSS. omnis @vi, by Ludwig,
vol. 1. p. 209, and even one as late as the year 1337,
ibid. vol. vii. p. 40. The fame thing took placein
the Low Countries. Mirzioper. 1. 52.

In tracing thefe various revolutions of property,
I have hitherto chiefly confined myfelf to what hap-
pened in France, becaule the ancient monuments
of that nation have either been more carefully pre-
ferved, or have been more clearly illuftrated than
thole of any people in Europe.

In Italy, the fame revolutions happened in pro-

perty, and fucceeded each other in the fame order. .

"There is fome ground, however, for conjeéturiog
that allodial property continued longer in eftima-
tion among the Italians, than among the French,
It appears, that many of the charters granted by
the Emperors in the ninth century, conveyed an
allodial right to land. Murat. antiq. med. vi,
V. i. p. 575, &c. But in the eleventh century, we
find fome examples of perfons who refigned their
allodial property, and received it back as a feudal
tenure. Id. p. 610, &c. Muratori obferves, that
the word feudum, which came to be fubltituted in
place of bencficium, does not occur in any authen-
tick charter previous to the eleventh century. Id.
594. A charter of King Robert of France, A. D.
1008, is the earlielt deed in which I have mert with

the
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the word feudum. Bouquet recueil des hiftoriens
de Gaule & de la France, tom. X. p. 593, b:
This word occurs indeed in an edict, A.D. 790,
publifhed by Bruffel, vol. i. p. 77. But the au-
thenticity of that deed has been called in queftion,
and perhaps the frequent ufe of the word foudum
in it, is an additional reafon for doing fo. The
account which I have given of the nature both of
allodial and feudal pofleflions receives fome con-
firmation from the etymology of the words them-
felves, Alode or allodium is compounded of the
German particle a7 and lot, 7. e. land obtained by

" lot. Wachteri Gloflar. Germanicum, voc. Alle-

dium, p. 35. Tvappears from the authorities pro-
duced by him and by Du Cange, voc. fors, that
the northern nations divided the lands which they
had conquered in this manner. Feodum is com-
pounded of od poffeflion or cftate, and fea wages,
pay ; intimating that it wasftipendiary, and granted
as a recompence for fervice. Wachterus ibid. voc.
feadum, p. 441.

Tue progrefs of the feudal fyftem among the
Germans was perfetly fimilar to that which we
have traced in France. But as the Emperors of
Germany, efpecially after the Imperial crown
pafled from the defcendants of Charlemagne to
the houfe of Saxony, were far fuperior to the
contemporary Monarchs of France, in abilities,
the Imperial vaffals did not afpire fo early to in--
dependence, nor did they fo foon obtain the pri-
vilege of pofiefling their benefices by hereditary

=iis 9 right,
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right. According to the compilers of the Libri
Feudorum, Conrad Il. or the Salic, was the firlt
Emperor, who rendered fiefs hereditary. Lib. 1.
tit, 1, Conrad began his reign A.D. 1024. Lu-
dovicus Pius, under whofe reign grants of here-
ditary fiefs were frequent in France, fucceeded his
father A.D. 814. Not only was this innovation
fo much later in being introduced among the vaf-
fals of the German Emperors, but even after
Conrad had eftablifhed it, the law continued fa=
.vourable to the ancient pradtice, and unlefs the
charter of the vafial bore exprefsly that the fief
defcended to his heirs, it was prefumed to be
granted only during life. Lib. feud. ibid, Even
after the alteration made by Conrad, it was not
uncommon in Germany to grant fiefs only for lifes
a charter of this kind eccurs as late as the year
1376, Charta ap. Bochmer. Princip. Jur, feud.
p. 361, The tran{miffion of fiefs to collateral and
female heirs, took place very flowly among the
Germans. There is extant a charter, A. D. 1201,
conveying the right of fucceflion to females, but
it is granted -as an extraordinary mark of favour,
and-in: reward of uncommen fervices. Boehmer.
ibid. p. 365. In Germany, as well as in France
and lraly, a confiderable parc of the lands con-
tinued to be alledial long after the feudal mode
of ‘tenure was introduced. It appears:from-the
Codex Diplomaticus: Monafterii Buch, that a great
part of the lands in the marguifate of Mifnia was
ftill , allodial. as late as the thirteenth century.
N? 21, 36, 375 46, &c, ap. Scriptores hift, Ger-
e man,
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man. cura Schoetgenii & Kreyligii. Altenb. 1755.
vol. ii. 183, &c. Allodial property feems to have
been common in another diftri¢t of the féme pro- 2
vince, during the fame period. Reliquiz Diplo-
matice Sanétimonial. Beutiz. N 17, 36, 58, ibid.

374, &c. ;
NOTE IX. Seer. l. p.19g. [I].

As I fhall have occafion, in another note, to
reprefent the condition of that part of the people
who dwelt in cities, [ will confine myfelf in this
to confider the flate of the inhabitants of the
country. The perfons employed in cultivating
the ground during the ages under review may be
divided into three clafles; I. Servi or flaves. This
feems to have been the moft numerous clafs, and
confifted either of captives taken in war, or of
perfons the property in whom was acquired in
fome one of the various methods enumerated by
Du Cange, voc. fervus, v. 6. p. 447. The
wretched condition of this numerous race of men
will appear from feveral circumftances. 1. Their
mafters had abfolute dominion over their perfons.
They had the power of punithing their flaves ca-
pitally, without the intervention of any judge.
This dangerous right they poffefied not only in
the more early periods, when their manners were
fierce, but it continued as late as the twelfth
century. Joach. Potgiefferus de ftatu fervorum.
Lemgov. 1936, 4to, lib. ii. cap. 1. § 4, 10; 1
24. Even after this jurifdi&ion of mafters came
to be reftrained, the life of a flave was deemed to

be
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be of fo little value, that a very flight compen-
fation atoned for taking it away. Idem, lib. iii
c. 6. If mafters had power over the lives of their
flaves, it is evident that almoft no.bounds would
be fet to the rigour of the punifhments which they
ight infli¢t upon them. The Codes of ancient
laws prefcribed punithments for the crimes of
{laves different from thofe which were infli¢ted on
free men. ‘The latter paid only a fine or com-
penfation, the former were fubjected to corporal
punithments, ‘The cruelty of thefe was in many
inftances exceflive. Slaves might be put to the
rack on very flight occalions. The laws with
refpect to thefe points are to be found in Potgi-
efferus, lib, iil.-cap. 7. 2. If the dominion of
mafters over the lives and perfons of their flaves
was thus cx_tenﬁ-vc? it was no lefs fo over their
aCtions and property. They were not originally
permitted to marry. Male and female flaves were
allowed and even encouraged to cohabizc togéthcr.
But this union was not confidered as a marriage,
it was called comtubernium, not mupiie or matri-
monium. Potgiefl, lib. il. c. 2. § 1. This notion
was fo much eftablithed, that during feveral cen-
turies after the barbarous nations embraced the
Chriftian religion, flaves who lived as hufband and
wife, were not joined together by any religious
ceremony; and did not receive the nuptial bene-
_diction from a prieft. Ibid. § 10, 1. When this
conjunction bztween flaves came to be confidered
as a lawful marriage, they were not permitted to
marry without the ‘condent of their mafter, and

Vou. L T fuch
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fuch as ventured to do fo without obtaining that,
were punifhed with great feverity, and fometimes
were put to death. Potgiel ibid. § 12, &c.
Gregor. Turon. hift. lib. v. ¢. 3. When the
manners of the European nations became more
gentle, and their ideas more liberal, flaves who
married without their mafter’s confent, were fub-
jected only to a fine. Potgiefll ibid. § 20. Du
Cange Glofl. voc. Forifmaritagium. 3. All the
children of flaves were in the fame condition with
their parents, and became the property of the
mafter. Du Cange Gloff. voc. fervas, vol. vi. 450.
Murat. antiq. Ital. vol. i. 766. 4. Slaves were fo
entirely the property of their mafters, that they
could fell them at pleafure. While domeftick
flavery continued, property in a flave was fold
in the fame manner with that which a perfon had
in any other moveable. Afterwards flaves became
adferipti gleb®, and were” conveyed by fale, to-
gether with the farm or eftate to which they be-
longed. Potgieflferus has colleCted the laws and
charters which illuftrate this well-known circum-
ftance in the condition of flaves. Lib. ii. c. 4.
5. Slaves had a title to nothing but fubfiftence
and _Elothes from their mafter; all the profits of
their labour accrued to him. If a mafter, from
indulgence, gave his flaves any peculium or fixed
allowance for their fubfiftence, they had no right
of property in what they faved out of that. All
that they accumulated belonged to their mafter.
Potgiefl. lib. ii. c. 10. Murat. antiq. Ital. vol. 768.
Du Cange, voc. fervas, vol. vi. p. 451. Con-
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formably to the fame principle, all the effects of
flaves belonged to their mafter at their death, and
they could not difpofe of them by teftament. Pot-
giefl. lib. ii. c. 1. 6. Slaves were diftinguifhed
from free men by a peculiar drefs, Among all
the barbarous nations, long hair was a mark of
dignity and of freedom, flaves were for that reafon
obliged to fhave their heads; and by this diftinc-
tion, how indifferent foever it may be in its own
nature, they were reminded every moment of the
inferiority of their condition. Potgieff. lib. iii. c. 4.
For the fame reafon it was enacted in the laws of
almoft all the nations of Europe, that no flave
fhould be admitted to give evidence againft a free
man in a court of juftice. Du Cange, voc. fervas,
vol. vi. p. 451.  Potgieff. 1ib. iii. ¢, 3.

2. Villani. They were likewile adfiripti glebe ot
ville, from which they derived their name, and
were transferable along with it, Du Cange, voc.

willanys. But in this they differed from flaves, that-

they paid a fixed rent to their mafter for the land
which they cultivated, and after paying that, all
the fruits of their labour and induftry belonged to
themfelves in property. This diftinétion is mark-
ed by Piere de Fontain’s Confeil. Vie de St. Louis
par Joinville, p. r19. edit. de Du Cange. Several
cafes decided agreeably to this principle are men-
tioned by Murat. Ibid. p. 773.

3. Tae laft clafs of perfons employed in agri-
culture were free men, Thefe are diftinguifthed
X2 by
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by various names among the writers of the middle
ages, Arimanni, conditionales, originarii, tributales,
§7¢, Thefe feem to have been perfons who pof-
feffed fome fmall allodial property of their own,
and befides that, cultivated fome farm belonging
to. their more wealthy neighbours, for which they
paid a fixed rent; and bound themfelves likewife
to perform feveral fmall {ervices in prato wvel in
meffe, in aratura vel in vinea, fuch as ploughing a
certain quantity of their landlord’s ground, affift-
ing him in barveft and vintage work, &c. The
cleareft proof of this may be found in Muratori,
v. 1. p. 712. and in Du Cange under the refpec-
tive words above mentioned. I have not been able
to difcover whether thele arimanni, &c. were re-
moveable at pleafure, or held their farms by leafe
for a certain number of years. The former, if
we may judge from the genius and maxims of the
age, feems to be moft probable. Thefe perfons,
however, were confidered as free men in the moft
honourable fenfe of the word; they enjoyed all
the privileges of that condition, and were even
called to ferve in war; an honour to which no
flave was admitted.  Murat. Antiq. vol. i. p. 743.
vol. il. p. 446. This account of the condition of
thefe three different claffes of perfons, will enable
the reader to apprehend the full force of an argu-
ment which I fhall produce in confirmation of
what I have faid in the text concerning the wretched
ftate of the people during the middle ages. Not-
withftanding the immenfe difference between the
firft of thefe claffes and the third, fuch was the

fpirit
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fpirit of tyranny which prevailed among the great
proprietors of lands, and fo various their oppor-
tunities of opprefling thofe who were fettled on
their eftates, and of rendering their condition in-
tolerable, that many free men, in delpair, renounced
their liberty, and voluntarily furrendered them-
felves as flaves to their powerful mafters. This
they did, \in order that their mafters might become
more immediately interefted to afford them pro-
tection, together with the means of fubfifting
themfelves and their families. The forms of fuch
a furrender, or obnoxiatio, as it was then called,
are preferved by Marculfus, lib. ii. c. 28; and by
the anonymous author publithed by M. Bignon,
together with the colleétion of formule compiled
by Marculfus, c. 16. In both, the reafon given
for the obnoxiatio, is the wretched and indigent
condition of the perfon who gives up his liberty.
It was ftill more common for free men to {urrender
their liberty to bithops or abbots, that they might
partake of the fecurity which the vaflals and flaves

of churches and monafteries enjoyed, in confe-

quence of the fuperftitious veneration paid to the
faint under whofe immediate protection they were
fuppofed to be taken. Du Cange, voc. oblatus,
vol. iv. p. 1286. That condition muft have been
miferable indeed, which could induce a free man
voluntarily to renounce his liberty, and to give
up himfelf as a flave to the difpofal of anothér.
The number of flaves in every nation of Europe
was prodigious, 'The greater part of the inferior

¢ g clafs
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clefs of people in France were reduced to this ftate,
at the commencement of the third race of Kings.
L’efpr. des Loix, liv. xxx, ¢. 11. The fame was
the cafe in England, Brady Pref. to Gen. Hift.
Many curious facts with refpect to the ancient ftate
of willains or flaves in England, are publifbed in
Obfervations on the Statutes, chiefly the more an-
cient, 2d edit, p. 244.

NOTE X. Seer.I p.22. [K].

InyumeraBLe proofs of this might be pro-
duced. Many charters granted Dy perfons of the
higheft rank are preferved, from which it appears
that they could not fubfcribe their name. It was
ufual for perfons who could not write, to make
the fign of the crofs in confirmation of a charter.
Several of thefe remain, where Kings and perfons
of great eminence affix fignum crucis manu propria
pro ignoratione literarym. Du Cange, voc. Crux,
vol. iil. p. 11g1. From this is derived the phrafe
of figning inftead of fublcribing a paper. In the
ninth century, Herbaud Comes Palatii, though
fupreme judge of the Empire by virtue of his
office, could not fubfcribe his name. Nouveau
Traité de Diplomarique par deux Beneditins,
4to. tom. ii, p. 422. As late as the fourteenth
century, Du Guelclin, conftable of France, the
greateft man in the ftate, and one of the greateft
men of his age, could neither read nor write. St.
Palaye Memoires fur P’ancienne Cheyalerie, tit. ii.

p- 82¢
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p. 82. Nor was this ignorance confined to lay-
men; the greater part of the clergy was not many
degrees fuperior to them in fcience. Many dig-
nified ecclefiafticks could not {ubfcribe the canons
of thofe councils, in which they fat as members.
Nouv. Traité de Diplom. tom, ii. p. 424. One
of the queftions appointed by the canons to be
put to perfons who were candidates for orders
was this, ‘¢ Whether they could read the gofpels
and epiftles, and explain the fenfe of them, at
leaft literally 2 Regino Prumienfis ap. Bruck.
Hift. Philof. v. iii. p. 631. Alfred the Great com-
plained, that from the Humber to the Thames
there was not a prieft who underftood the liturgy
in his mother-tongue, or who could tranflate the
eafieft piece of Latin; and that from the Thames
to the fea, the ecclefiafticks were ftill more igno.
rant. Aflerus de rebus geftis Alfredi, ap. Cam-
deni Anglica, &c. p. 25. The ignorance of the
clergy is quaintly defcribed by an author of the
dark ages. ¢ Potius dedidi gule quam Glofiz ;
potius colligunt libras quam legunt libros; liben-
tius intuentur Martham quam Marcum; malunt
legere in Salmone quam in Solomone. Alanus de
art, Predicat. ap. Lebeuf. Differt. tom. ii. p. 21.
To the obvious caufes of {uch univerfal ignorance,
arifing from the ftate of government and manners,
from the feventh to the eleventh century, we may
add the fcarcity of books during that period, and
the difficulty of rendering them more common,
The Romans wrote their books either on parch-
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ment or on paper made of the Egyptian papyrus.
The latter being the cheapeft, was of courfe the
molt commmonly ufed. But after the Saracens
conquered Egypt in the feventh century, the com-
munication between that country and the people
fettled in Italy or in other parts of Europe, was
almoft entirely broken off, and the papyrus was
no longer in ufe among them. They were ob-
liged, on that account, to write all their books
upon parchment, and as the price of that was high,
books became extremely rare and of great value.
We may judge of the fcarcity of the materials for
writing them from one circumftance. " There ftill
remain feveral manufcripts of the eighth, ninth,
and following centuries, wrote on parchment, from
which fome former writing had been erafed, in
order to fubftiture a new compofition in its place.
In this manner, it is probable, that feveral works
of the ancients perithed. A book of Livy or of
Tacitus might be erafed, to make room for the
legendary tale of a faint, or the fuperftitious
prayers of a miffal. Murat. Antiq. Ital. v. iii.
p- 833. P.de Montfaugon affirms, that the greater
part of the manufcripts on parchment which he
has feen, thofe of an ancient date excepted, are
written on parchment from which fome former
treatife had been erafed. Mem. de PPAcad. des
infeript. tom. ix. p. 325. As the want of mate-
rials for writing, is one reafon why fo many of
the works of the ancients have perifhed, it accounts
likewife for the {mall number of manufcripts of

: any
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any kind, previous to the eleventh century, when
they began to multiply from a caufe which fhall be
mentioned. - Hift. Liter. de France, tom. vi. p. 6.
Many circumftances prove the fearcity of books
during thefe ages. Private perfons feldom poffefled
any books whatever. Even monafteries of confider~
able note had only one miflal. Murat. Antiq.
v.ix. p. 789. Lupus, abbot of Ferrieres, in a
letter to the Pope, A.D. 855, beleeches him to
lend him a copy of Cicero de Oratore & Quin-
tilian’s Infticutions, ¢ for,” fays he, *¢ although
we have parts of thofe books, there is no complete
copy of them in all France. Murat. Ant. v, iii.
p. 835. The price of books became fo high, that
perfons of a moderate fortune could not afford to
purchafe them. The countefs of Anjou paid for
a copy of the Homilies of Haimon, bithop of
Halberftadt, two hundred fheep, five quarters of
wheat, and the fame quantity of rye and millet,
Hiftoire Literaire de France par des Religieux Be-
nedi&tins, tom. vii. p. 3. Even fo late as the year
1471, when Louis XI. borrowed the works of
Rafis, the Arabian phyfician, from the faculty
of medicine in Paris, he not only depofited in
pledge a confiderable quantity of plate, but was
obliged to procure a nobleman to join with him as
furety in a deed, binding himfelf under a great
forfeiture to reftore it. Gabr, Naudé Addit. 3 I’hif-
toire de Louys XI. par Comines. edit. de Frefnoy,
tom. iv. p. 281. Many curious circumftances
with refpect to the extravagant price of books in

the
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the middle ages, are colletted by that induftrious
compiler, to whom I refer fuch of my readers as
deem this fmall branch of literary hiftory an object
of curiofity, When any perfon made a prefent of
a book to a church or a monaftery, in which were
the only libraries during thefe ages, it was deemed
a donative of fuch value, that he offered it on the
altar pro remedio anime fu, in order to obtain the
forgivenefs of his fins. Murat. vol. iii. p. 836.
Hift. Liter, de France, tom. vi. p. 6. Nouv,
Trait. du Diplomat, par deux Benediétins, 4to. tom.
i. p. 481. In the eleventh century, the art of mak-
ing paper in the manner now become univerfal,
was invented ; by means of that not only the num-
ber of manufcripts increafed, but the ftudy of the
fciences was wonderfully facilitated. Maurat. ib.
p- 871. The invention of the art of making pa-
per, and the invention of the art of printing, are two
confiderable events in literary hiftory. It is re-
markable that the former preceded the firft dawn-
ing of letters and improvement in knowledge to-
wards the clofe of the eleventh century ; the latter
ufhered in the light which fpread over Europe at
the zra of the Reformation.

NOTE XI. Secr. I p.23. [L]

Avrr the religious maxims and praétices of the
dark ages are a proof of this. T fhall produce one
remarkable teftimony in confirmation of it, from
an author canonized by the church of Rome, St.
Eloy or Egidius, bifhop of Noyon, in the feventh

: century.
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century. “ He is a good Chriftian who comes fre-
quently to church; who pre'fcnts the oblation which
is offered to God upon the altar ; who doth not tafte
of the fruits of his own induftry until he has conle-
crated a part of them to God; who, when the holy
feftivals approach, lives chaftely even with his own
wife during feveral days, that with a fafe confcience
he may draw near the altar of God; and who, in
the laft place, can repeat the Creed and the Lord’s
Prayer. Redeem then your fouls from deftrution
while you have the means in your power ; offer pre-
fentsand tythes to churchmen; come more frequent-
ly to church; humbly implore the patronage of the
faints ; for if you obferve thefe things, you may
come with fecurity in the day of retribution to the
tribunal of the eternal judge, and fay; “ Give to
us, O Lord, for we have given unto thee.”
Dacherii Specilegium Vet. Script. v. ii. p. 94.
The learned and judicious tranflator of Dr, Mo-
fheim’s Ecclefiaftical Hiftory, from one of whofe
additional notes I have borrowed this paffage, fub-
joins a very proper reflection; ¢« We fee here a
large and ample defcription of a good Chriftian, in
which there is not the leaft mention of the love of
God, refignation to his will, obedience to his laws,
or of juftice, benevolence, and charity towards
men.” Mofh. Ecclef. Hilt. v. i. p. 324.

NOTE XIL Seer. L p. 23. [M].

It is no inlconﬁderable misfortune to the church
of Rome, whofe doctrine of infallibility renders all

fuch
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fuch inftitutions and ceremonies as have been once
univerfally received, immutable and everlafting,
that fhe muft continue to obferve in enlightened
times, thofe rites which were introduced during
the ages of darknefs and credulity. What delighted
and edified the latter, muft difguflt and fhock the
former. Many of thefe rites appear manifeftly to
have been introduced by a fuperftition of the lowelt
and moft illiberal fpecies. Many of them were
borrowed, with lictle variation, from the religious
ceremonies eftablifhed among the ancient Hea-
thens. Some were fo ridiculous, thatif every age
did not furnifh inftances of the fafcinaring influ-
ence of fuperftition, as well as of the whimfical
forms which it affumes, it muft appear incredible
that they fhould ever be received or tolerated. In
feveral churches of France, they celebrated a fefti-
val in commemoration of the Virgin Mary’s flight
into Egypt. It was called the feaft of the Afs. A

young girl richly drefled, with a child in her arms,

was fet upon an afs fuperbly caparifoned. The afs
was led to the altar in folemn procefion. High
Mafs was faid with great pomp. The afs was
taught to kneel at proper places; a hymn no lefs
childith than impious was fung in his praife : And
when the ceremony was ended, the prieft, inftead
of the ufual words with which he dilmififed the
people, brayed three times like an afs; and the
people, inftead of their ufual refponfe, We blefs
the Lord, brayed three times in the fame manner.
Du Cange, voc. Feftum. v. iil. p. 424. This ri-

diculous
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diculous cefemony was not, like the feflival of
fools, and fome other pageants of thofe ages, a

mere farcical entertainment exhibited in a church,

and mingled, as was then the cuftom, with an imi-
tation of fome religious rites; it was an at of de-
votion, péerformed by the minifters of religion, and
by the authority of the church. However, as this
practice did not prevail univerfally in the Catho-
lick church, its abfurdity conl.r:butcd at laft to
abolifh it.

NOTE XIII. Sceri L p. 29. [N].

As there is no event in the hiftory of mankind
more fingular than that of the Crufades, every
circumitance that tends to explain or to give any
rational account of this extraordinary frenzy of the
human mind is interefting. I have afferted in the
text, that the minds of men were prepared gra-
dually for the amazing effort which they made in
confequence of the exhortations of Peter the her-
mit, by feveral occurrences previous to his time.
A more particular detail of this curious and ob-
feure part of hiftory, may perhaps appear to fome
of my readers to be of importance. That the end
of the world was expected about the clofe of the
tenth and beginning of the eleventh century; and
that this occafioned a general alarm, is evident from
the authors to whom I refer in the text. = This be-
lief was {o univerfal and fo ftrong, that it mingled
itfelf with their civil tranfactions. Many charters,
in the latter part of the tenth century, begin in

i " this
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this manner: “ Apropinquante mundi termino,”
&c. As the end of the world is now at hand, and
by various calamities and judgments the figns of
its approach are now manifeft. Hift. de Langued.
par D. D. de Vic Vaifette, tom. it. Preuves, p. 86,
89, 90, 117, 158, &c. One effect of this opinion
was, that a great number of pilgrims reforted to
Jerufalem, with a refolution to die there, or to wait
the coming of the Lord ; Kings, Earls, Marquiffes,
Bithops, and even a great number of women, be-
fides perfons of inferior rank, flocked to the Holy
Land. Glaber. Rodulph, Hift. chez Bouquet Re-
cueil, tom X. p. 50, 52. Another hiftorian men-
tions a vaft cavalcade of pilgrims who accompanied
the count of Angouleme te Jerufalem in the year
1026, Chronic. Ademari, ibid. p. 162. Thefe
pilgrims filled Europe with lamentable accounts of
the ftate of Chriftians in the Holy Land, Willerm,

- Tyr. Hift, ap. Geft. Dei per Franc. vol. ii. p. 636.

Guibert. Abbat. Hift. ibid. vol. i. p. 476. Befides
this, it was ufual for many of the Chriftian inha-
bitants of Jerufalem, as well as of other cities in the
Eaft, to travel as mendicants through Europe ; and
by defcribing the wretched condition of the pro-
feffors of the Chriftian faith under the dominion of
Infidels, to extort charity, and to excite zealous
perfons to make fome attempt in order to deliver

- them from oppreflion. Baldrici Archiepifcopi

Hiftor. ap. Gefta Dei, &c. vol. i. p.86. In the
year 986, Gerbert, archbithop of Ravenna, after-
wards Pope Silvefter 11. addrefled a letter to all

Chriftians
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Chriftians in the name of the church of Jerufalem.
It is eloquent and pathetic, and contains a formal
exhortation to take arms againft the Pagan opprei-
fors, in order to refcue the holy city from their
yoke. Gerberti Epiftolee ap. Bouquet, Recueil,
tom. X. p. 425. Inconfequence of this fpirited call,
fome fubjeéts of the republick of Pifa equipped a
fleet, and invaded the territories of the Mahome-
tans in Syria. Murat. Script. Rer. Italic. vol. iii.
p. 400. The alarm was taken in the Eaft, and an
opinion prevailed, A.D. 1010, that all the forces
of Chriftendom were to unite, in order to drive the
Mahometans out of Paleftine. Chron. Ademari ap.
Bouquet, tom. X. p. 152. It is evident from all
thefe particulars, that the ideas which led the Cru-
faders to undertake their wild enterprize were gra-
dually formed ; fo that the univerfal concourfe to
the ftandard of the crofs when erected by Urban L.
will appear lefs furprifing.

Ir the various circumitances which I have enu-
merated in this note, as well as in the hiftory, are

fufficient to account for the ardour with which fuch’

vaft numbers engaged in fuchadangerous undertak-
ing, the extenfive privileges and immunities granted
to the perfons who affumed the crofs, ferve to accoutit
for the long continuance of this fpirit in Europe,
1. They were exempted from profecutions on ac-
count of debt during the time of their being engaged
in this holy fervice. Du Cange, voc. Crucis privi-
legiums v. ii. p. 1194.—2. They were exempted
from paying intereft for the money which they had

borrowed.
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borrowed. 1bid.—3. They were exempted eitlier
entirely, or at leaft during a certain time, from the
paymentof taxes. Ibid. Ordonances des Rois de
France, tom. i. p. 33.—4. They might alienate
their lands wichout the confent of the fuperior lord
of whom they held, Ib.—jz. Their perfons and
effects were taken under the protection of St. Peter,
and the anathemas of the church were denounced
againft all who fhould moleft them, or carry on any
quarrel or hoftility againft them, during their ab.-
fence, on account of the holy war. Du Cange, Ib.
Guibertus Abbas ap. Bongarf. i. p. 480, 482,—
6. They enjoyed all the privileges of Ecclefialticks,
and were not bound to plead in any civil court,
but were declared fubject to the {piritual jurifdic-
tion alone. Du Cange, Ib. Ordon. des Rois, tom. 1.
P- 345 174.—%. They obtained a plenary remiffion
of all their fins, and the gates of Leaven were fet
open to them, without requiring any proof of their
penitence,  but their engaging in this expedition,
and thus gratifying their favourite pahion, the
love of war.  Guibert. Abbas; p. 480, When we
behold the civil and ecclefiaftical powers vying with
each other, and ftraining their invention in order
to devife expedients for encouraging and adding
ftrength to the fpiric of fuperftition, can we be fur-
prifed that it thould become fo general as to ren-
der it infamous, and a. mark of cowardice to de-
cline engaging in the holy war? Willierm Tyri-
enfis ap. Bongarf. vol. ii, p. 64r. The hiftories of
the Crafades written by modern authors, who are

apl;
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apt to fubftitute the ideas and maxims of their
own age in the place of thole which influenced the
perfons whofe a¢tions they attempt to relate, convey
a very imperfect notion of the fpirit at that time
predominant in Europe. The original hiftorians,
who were animtated themfelves with the fame paf-
fions which poffefied their contemporaries, exhibit
to us a more ftriking picture of the times and
manners which they defcribe. The enthufiaftic
rapture with which they account for the effeéts of
the Pope’s difcourfe in the council of Clermont ;
the exultation with which they mention the num-
bers who devoted themfelves to this holy warfare
the confidence wita which they rely on the divine
protection; the extaly of joy with which they de-
fcribe their taking pofieflion of the holy city, will
enable us to conceive in fome degree the extrava-
gance of that zeal which agitated the minds of
men with fuch violence, and will fuggeft as many
fingular refleions to a philofopher, as any occur.
rence in the hiftory of mankind. It is unneceffary
to felect the particular paflages in the feveral hif-
torians which confirm this obfervation. But left
thefe authors may be fufpected of adorning their
narrative with any exaggerated delcription, I fhall
appeal to one of the leaders who conduéted the
enterprize. There is extant a letter from Stephen,
the earl of Chartres and Blois, to Adela his wife,
in which he gives her an account of the progrefs
of the Crufaders, He defcribes the Crufaders as
the chofen army of Chrit, as the fervants and fol-

Vor. L ; 9] diers
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diers of God, as men who marched under the im-
mediate protection of the Almighty, being conduét-
ed by his hand to victory and conqueft. He fpeaks
of the Turks as accurfed, facrilegious, and devot-
ed by heaven to deftruction; and when he men-
tions the foldiers in the Chriftian army who had
died, or were killed, he is confident that their fouls
were admitted direétly into the joys of Paradife.
Dacherii Specilegium, vol. iv. p.257.

Tue expence of condu@ing numerous bodies of
men from Europe to Afia, muft have been excel-
five, and the difficulty of raifing the neceffary
fums muft have been proportionally great, during
ages when the publick revenues in every nation of
Europe were extremely {fmall. Some account is
preferved of the expedients employed by Hum-
bert II. Dauphin of Vienne, in order to levy the
money requifite towards equipping him  for the
Crufade, A.D. 1346. Thefe I fhall mention, as
they tend to fhew the confiderable influence which
the Crufades had, both on the ftate of property
and of civil government. 1. He expofed to fale
part of his domains; and as the price was deftined
for fuch a facred fervice, he obtained the confent
of the French King, of whom thefe lands were
held, ratifying the alienation. Hift. de Dauphiné,
tom, 1. p. 332. 325.—2. He iffued a proclamation,
in which he promifed to grant new privileges to
the nobles, as well as new immunities to the cities
and towns, in his territories, in confideration of
oA 2 certain
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certain fums which they were inftantly to pay on
that account. Ibid. tom. ii. p. 512. Many of the
charters of community, which I fhall mention in
another note, were obtained in this manner —
3. He exafted -a contribution towards defraying
the charges of the expedition from ail his fubjeéts,
whether écclefiatticks or Yaymen, who did not ac-
company him in perfon to the Eaft. Ibid. tom. i
P- 335 —4: He appropriated a confiderable part
of his ufual revenues for the fupport of the troops
to be employed in this fervice. Ibid. tom. i p.
518.—5. He exalted confiderable fums not only
of the Jews fertled in his dominions, but alfo of
the Lombdrds and other biankers who had fixed
their refidence there.  1bid. tom. 1. p. 338. tom. ii.
528. Nowwithftanding the variety of thefe refour-
ces, the Dauphin was involved in fach expence by
this expeditiony that on his return he was obliged
to make new demands on his fubje&s, and to pil-
lage the Jews by freth exaétions:  1bid. tom. i. p.
344. 347. When the count de Foix engaged in
the firlt Crufade, he raifed the money neccffary for
defraying thé eéxpences of that expedition, by alie-
nating part of his territories: Hift. de Langued.
par D. D. de Vic & Vailette; tom. ii. p. 287. In
like manner Baldwin, cotint of Hainaut, mortgaged
or fold part of his dominions to the bithop of
Liege; A. D. 10g6. Du Mont Corps Diploma-
tique, tom. i. p. 59. At alater period, Baldwin,
count of Ndmur; fold part of his eftate to a mona-
fiery, when he intended to affume the crofs, A. D.
1239. Mirzi Oper. i. 313.

U2 NOTE
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NOTE XIV. Sker. L p. 34. [O].

~ Tue ufual method of forming an opinion con-
cerning the comparative ftate of manners in two
different nations, is by attending to the falts
which hiftorians relate concerning each of them.
Various paffages might be feleted from the By-
zantin hiftorians, defcribing the fplendor and
magnificence of the Greek Empire. P. de Mont-
faucon has produced from the writings of St.
Chryfoltom a very full account of the elegance
and luxury of the Greeks in his age. That father
in his fermons enters into fuch details concerning
the manners and cuftoms of his contemporaries,
as appear ftrange in difcourfes from the pulpit.
P. de Montfaucon has colleted thefe defcriptions,
and ranged them under different heads. The
court of the more early Greek Emperors feems to
have refembled thofe of Eaftern monarchs, both
in magnificence and in' corruption of manners.
The Emperors in the eleventh century, though in-
ferior in power, did not yield to them in: oftenta-
tion and fplendor. Memoires de I’Acad. des In-
fcript. tom. XX. p. 197. But we may decide
concerning the comparative ftate of manners in
the Eaftern Empire, and among the nations in
the weft of Europe, by another method, which, if
not more certain, is at leaft more ftriking. As
Conftantinople was the place of rendezvous for
all the armies of the crufaders, this brought to-
gether the people of the eaft and weft as to one
great interview. There are extant feveral con-

temporary
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temporary authors both among the Greeks and
Latins, who were witnefles of this fingular con-
grefs of people, formerly ftrangers, in a great mea-
fure, to each other. They defcribe with fimplicity
and candour, the impreflion which that new fpec-
tacle made upon their own minds. This may be
confidered as the moft lively and juft pi¢ture of
the real charaGer and manners of each people.
When the Greeks fpeak of the Franks, they de-
fcribe them as barbarians, fierce, illiterate, impe-
tuous, and favage. They afflume a tone of fupe-
riority, as a more polifhed people, acquainted
with the arts both of government and of elegance,
of which the other was ignorant, It is thus
Anna Comnena defcribes the manners of the
Latins, Alexias, p. 224. 231. 237. 2p. Byz. Script.
vol. xi. She always treats them with contempt
as a rude people, the very mention of whofe
names was fufficient to contaminate the beauty
and elegance of hiftory, p. 229. Nicetas Choni-
atas inveighs againft them with ftill more violence,
and gives an account of their ferocity and de-
vaftations, in terms not unlike thofe which pre-
ceding hiftorians had employed in defcribing the
incurfions of the Goths and Vandals. Nicet. Chon.
ap. Byz. Script. vol. iil. p. go2, &c. But, on
the other hand, the Latin hiftorians were flruck
with - aftonithment at the magnificence, wealth,
and elegance which they difcovered in the Eaftern
Empire. “ O what a vaft city is Conftantinople
(exclaims Fulcherius Carnotenfis, when he firit

U3 beheld
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beheld it) and how beautiful! How many mana-
fteries are there in it, and how many palaces
buile with wonderful art! How many manu-
factures are there in the city amazing to behold!
It would be aftonifhing to relate how it abounds
with all good things, with gold, filver, and ftuffs
of various kinds ; for every hour fhips arrive in
its port laden with all things neceflary for the ufe
of man.? Fulcher. ap Bongars. vol. 1. p. 386.
Willermus Archbithop of Tyre, the moft intel-
ligent hiftorian of the crufades, rtakes frequent
occafion to defcribe the elegance and {plendor of
the courc of Canftantinople, and adds, that what
they obferved there exceeded any idea which they
could have formed of it, noftrarum enim rerum
modum & dignitatem excedunt, Willerm. Tyr.
ap. Bong. vol. ii. p. 657. €64. Benjamin the
Jew, of Tudela in Navarre, who began his travels
A.D. 1173, appears to have been equally afto-
nifhed at the magnificence of that city, and gives
a delcription of its fplendour, o terms of high
admiration, Benj. Tudel. chez les Voyages faits
en 12, 13, &c. fiecles par Bergeron, p. 10, &ec.
Guntherus, a French monk, who wrote a hiftory

" of the conqueft of Conftantinople by the crufaders

in the thirteenth century, fpeaks of the magni-
ficence of that city in the fame tone of admiration,
#¢ Stru€@uram autem AEdificiorum in corpore civi-
tatis, in ecclefiis videlicet, & turribus, & in do-
mibus magnatorum, vix ullus vel d«feribere poteft,
vel credere deferibenti, nifi qui ea oculata fide

' cognoverit.”
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cognoverit.” Hift. Conftantinop, ap. Canilfii Lec-
tiones Antiquas, fol. Antw. 1725, vol.iv. p. 14.
Geoffrey de Villehardouin, a nobleman of high
rank, and accuftomed to all the magnificence then
known in the welt, defcribes, in fimilar terms,
the altonifhment and admiration of fuch of his
fellow-foldiers who beheld Conftantinople for the
firft time: ¢ They could not have believed, fays
he, that there was a city fo beautiful and rich in
the whole world, When they viewed its high
walls, its lofty towers, its rich palaces, its fuperb
churches, all appeared fo great that they could
have formed no conception of this fovereign city,
unlefs they had feen it with their own eyes.” Hif-
toire de la Conquete de Conftant. p. 49. From
thefe undifguifed reprefentations of their own feel-
- mgs, it is evident, that to the Greeks, the Latins
appeared to be a race of rude, unpolifhed bar-
barians; whereas the latter, how much foever
they might contemn the unwarlike character of
the former, could, not help regardmg them as far
fuperior to themfelves in elegance and arts.—That
the ftate of government and manners was much
more improved in Italy than in the other countries
of Europe is evident not only from the falts re-
corded in hiftory, but it appears that the more
intelligent leaders of the crufaders were firuck
with the difference. Jacobus de Vitriaco, a French
hiftorian of the holy war, makes an elaborate
panegyrick on the chara&er and manners of the
Italians. He views them as a more potithed

U 4 people,
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people, and particularly celebrates them for their
love ‘of liberty, and civil wifdom; ¢ in confiliis cir-
cumfpeéti, in re fua pub]ica procuranda diligentes
& ftudiofi; fibi in pofterum providentes; aliis
fubjici renuentes; ante omnia libertatem {ibi de-
fendentes 5 fub uno quem eligunt capitaneo, com-
munitati fuze jura & inftitura dictantes & fimiliter
obfervantes,” Hiftor. Hierofol. ap. Gefta Dei per
Francos, vol. ii. p. 10835. '

NOTE XV, Secr.L p.38. [P].

Tue different fteps taken by the cities of Italy
in order to extend their power and dominions are
remarkable. As foon as their liberties were efta-
blifhed, and they began to feel their own im-
portance, they endeavoured to render themfelves
mafters of the territory round their walls. Under
the Romans, when cities enjoyed municipal pri-
vileges and jurifdiction, the circumjacent lands
belonged to each town, and were the property of
the community. But as it was not the genius of
the feudal policy to encourage cities, or to fhew
any regard for their poffeflions and immunities,
thefe lands had been feized, and fhared among
the conguerors, "The barons to whem they were
granted, erected their caftles almoft at the gates
of the city, and exercifed their jurifdiction there.
Under pretence of recovering their ancient pro-

erty, many of the cities in Italy attacked thefe
troublefeine neighbours, and difpofiefling them,
annexed their territories to the communities, and
made
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made thereby a confiderable addition to their
power. Several inftances of this occur in the

cleventh, and beginning of the twelfth centuries.

Murat. antiq. Ital. vol. iv. p. 159, &c. Their
ambition increaling together with their power, the
cities afterwards attacked feveral barons fituated

at a greater diftance from them, and obliged thefe
to engage that they fhould become members of

their community; that they fhould take the oath
of fidelity to their magiftrates ; that they fhould
fubject their lands to all burdens and taxes im-
poled by commeon confent ; that they fhould de-
fend the community againft all its enemies ; and

that they fhould refide within the city during a-

certain {pecified time in each year. Murat. ibid.
163, This fubjetion of the nobility to the muni-
cipal government eftablifhed in cities, became
almoft univerfal, and was often extremely grievous
to perfons accuftomed to confider themfelves as
independent. Otto Frifingenfis thus delcribes the
ftate of Italy under Frederick I. ¢ The cities fo
much affeét liberty, and are fo (olicitous to avoid
the infolence of power, that almoft all of them
have thrown off every other authority, and are

governed by their own magiftrates. Infomuch

that all that country is now filled with free cities,
cach of which have compelled their bithops to
refide within their walls, and there is fcarcely any
nobleman, how great foever his power may be,
who is not fubjet to the laws and government
of fome city. De Geftis Frider. I. Imp. lib. ii.
€. 13. p. 453. In another place he obferves of

the
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the Marquis of Montferrat that he was almoft
the only Italian baron, who had preferved his in-
dependence, and had not become fubjett to the
laws of any city. See alfo Muratori Antichita
Eftenfi, vol. i. p. 411, 412. That ftate into
which fome of the nobles were compelled to enter,
others embraced from choice. They obferved the
high degree of fecurity as well as of credit and
eftimation which the growing wealth and dominion
of the great communities procured to all the
members of them, They were defirous to partake
of thefe, and to put themielyes under fuch power-
ful protection. With this view they voluntarily
became citizens of the towns to which their lands
were moft contiguous, and abandoning their an-
cient caftles, took up their refidence in the cities
at leaft during part of the year. Several deeds
are ftill extant, by which fome of the moft illuf-
trious families in Italy are affociated as citizens of
different cities. Murat. ib. p. 165, &c. . A charter
by which Atto ' de Macerata is admitted as a
citizen of Ofimo, A.D. 1198. in the Marcha di
Ancona is ftill extant. In this he ftipulates, that
he will acknowledge himfelf to be a burgefs of
that community ; that he will to the utmoft of
his power promote its honour and welfare; that
he will obey its magiftrates ; that he will enter
into no league with its enemies ; that he will refide
in the town during two months in every year, o
for a longer time if required by the magiftrates.
The community on the other hand take him, his
family and friends, under their protection, and

engage



PROOFES AND ILLUSTRATIONS.

engage to defend him againft every enemy. Fr.
Ant, Zacharias Anecdota medii @vi, Aug. Taur,
1755. fol. p. 66, This privilege was deemed fo
important, that not only laymen, but ecclefiaticks
of the higheft rank, condefcended to be adopted
as members of the great communities, in hopes
of enjoying the fafety and dignity which that con-
ferred. Murat. ib. 1-9. Before the inftitution
of communities, perfons of noble birth had no
other refidence but their caftles. They kept their
petty courts there; and the cities were deferted,
having hardly any inhabitants but {laves or perfons
of low condition. But in confequence of the
practice which I have mentioned, citics not only
became more populous, but were filled with in-
habitants of better rank, and a cuftom which ftiil
fubfifts in Italy was then introduced, that all
families of diftin&ion refide more conftantly in
the great towns, than is ufual in other parts of
Europe. As cities acquired new confideration and
dignity by the acceflion of fuch citizens, they
became more folicitous to preferve their liberty
and independence. The Emperors, as fovereigns,
had anciently a palace in almolt every great city
of Italy; when they vifited that country they
were accuftomed to refide in thefe, and the troops
which accompanied them were quartered in the
houfes of the citizens. This the citizens deemed
both ignominious and dangerous. They could
not help confidering it as recciving a mafter and
an enemy within their walls. They laboured there-
fore to get free of this fubjection, Some cities

prevailed
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prevailed on the Emperors to engage that they
would never enter their gates, but take up their
refidence without the walls: Chart. Hen. 1V.
Murat. ib. p. 24. Others obtained the Imperial
licence to pull down the palace fituated within
their liberties, on condition that they built another
in the fuburbs for the reception of the Emperor.
Chart. Hen. IV. Murat. ib. p. 25. Thefe various
encroachments of the Italian cities alarmed the
Emperors, and put them on fchemes for re-efta-
blithing the Imperial jurifdiction over them on its
ancient footing. Frederick Barbaroffa engaged in
this enterprize with great ardour. The free cities
of Italy joined together in a general league, and
ftood on their defence; and after a long conteft,
carried on with alternate fuccefs, a folemn treaty
of peace was concluded at Conftance, A.D. 1183.
by which all the privileges and immunities granted
by former Emperors to the principal cities in
Italy were confirmed and ratified. Murat. differt.
XLVIII. This treaty of Conftance was confi-
dered as fuch an important article in the jurif-
prudence of the middle ages, that it is ufually
publifhed together with the Libri Feudorum at
the end of the Corpus Juris Civilis. The treaty
fecured privileges of great importance to the con-
federate cities, and though it referved a confider-
able degree of authority and jurifdiétion to the
Empire, yet the cities perfevered with fuch vigour
in their efforts in order to extend their immunities,
and the conjunétures in which they made them
were {o favourable, that, before the conclufion

of
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of the thirteenth century, moft of the great cities
in Italy had fhaken off all marks of {ubjettion to
the Empire, and were become independent fove-
reign republicks. It is not requifite that I fhould
trace the various fteps by which they advanced to
this high degree of power fo fatal to the Empire,
and fo beneficial to the caufe of liberty in Italy.
Muratori, with his ufual induftry, has collected
many original papers which illuftrate this curious
and little known part of hiftory. Murat. Antiq.
Ital. Differt. L. See alfo Jo. Bapt. Villanove hiit,
Laudis Pompeii five Lodi in Grzv. Thefl. Anti-
quit. Ital. vol. iil. p. 888.

NOTE XVI. Secr. L p.40. [Q].

I.onc before the inftitution of communities in
France, charters of immunity or Franchife were
granted to fome towns and villages by the Lords
on whom they depended. ' But thefe are very dif-
ferent from fuch as became common in the twelfth

and thirteenth centuries. 'They did not erett thefe

towns into corporations 3 they did not eftablith a

municipal government ; they did not grant them:

the privilege of bearing arms. They contained
nothing more than a manumiffion of the inha-
bitants from the yoke of fervitude; an exemption
from certain: fervices which were oppreflive and
ignominious ; and the eftablifhment of a fixed
tax or rent which they were to pay to their Lord
in place of impofitions which he could formerly
lay upon them at pleafure. ~ Two.charters of this

kind
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kind to two villages in the couhty of Roufillon;
oiie 'A. D. 974, the other A.D. 1025, are ftill
extant, Petr. de Marca Marca, live limes Hif-
panicus. app. p. gog. 1038, Such concéflions, it
is probable, were not unknown in other parts of
Europe, and may be confidered as a ftep towards
the more extenfive privileges conferred by Louis
the Grofs on the towns withih his domains.  The
communities in France never afpired to the fame
indepéndence with thofe in Italy. They acquired
new privileges and immunities, but the right of
fovereignty remainéd entire to the King or baron
within whofe territories the refpeétive tities were
fituated, and from whom they receive the charter
of their freedom. A great number of thefe char-
ters granted both by the Kings of Franeé, and by
their great vaflals, are publitheéd by M. D’ Achery
in his Specilegium, and many are found in the
colle&tion of the Ordonnances des Roisde France.
Thele convey a very friking reprefentation of the
wretched condition- of cities previous to the infti-
tution of communities, when they were {ubjeét to
the judges appointed by the fuperior. Lords . of
whom they held, and had fcarcely any other law
but their will. Each conceffion in thefe charters
muft be conlidered as a grant of fome new pri
vilege which the people did not formerly enjoy,
and each regulation s a method of redrefling fome
grievance under which they formetly laboured.
The charters of communities contain likewife the
firlt expedients employed for the introduction of

equal
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equal laws, and regular government. On both
thefe accounts they merit particular attention, and
therefore, inftead of referring my readers to the
many bulky volumes in which they are fcattered,
I thall give them a view of fome of the moft im-
portant articles in thefe charters, ranged under two
general heads. 1. Such as refpeét perfonal fafety:
I1. Such as refpeét the fecurity of property.

I. Durinc that ftate of turbulence and dif-
order which the corruption of the feudal govern-
ment introduced into Europe, perfonal {afety was
the chief obje¢t of every individual; and as the
great military barons alone were able to give
fufficient protection to their vaffals, this was one
great fource of their power and authority. But,
by the inftitution of communities, effeCtual pro-
vifion was made for the fafety of individuals inde-
pendent of the nobles. For, 1. the fundamental
article in every charter was, that all the members
of it bound themfelves by oath to aflift, defend;
and ftand by each other againft all aggreflors, and
that they fhould not fuffer any perfon to injure,
diftrefs, or moleft, any of their fellow-citizens.
D’Acher. Spicel. x. €42. xi. 341, &c.—2. Who-
ever refided in any town which was made free,
was obliged under a fevere penalty to accede to
the community, and to take part in the mutual
defence of its members. D’Acher. Spic. xi, 344.
—3. The communities had the privilege of carry-
ing arms; of making war on their private ene-

mies ;
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mies; and of executing by military force any
fentence which their magiftrates pronounced.
D’Ach. Spicel. X. 643, 644. Xl 343.—4: The

racice of making fatisfaction by a pecuniary
compenfation for murder, affault, or other aéts of
violence, moft inconfiftent with the order of fo-
ciety, and the fafety of individuals, was abolifhed;
and fuch as committed thefe crimes were punithed
capitally, or with rigour adequate to their guilt.
D’Ach. xi. 362. Mirzi opera Diplomatica, i. 292.
—5. No member of a community was bound to
juftify or defend himfelf by battle, or combat;
but if he was charged with any crime, he could
be convicted only by the evidence of witnefles,
and the regular courfe of legal proceedings. Mi-
rzeus, ibid. D’Ach. xi. 375. 349. Ordon. tom. iii.
265.—6. If any man fufpeéted himfelf to be in
danger from the malice or enmity of another,
upon his making oath to that effect before a ma-
giftrate, the perfon fufpeted was bound under a
fevere penalty to give fecurity for his peaceable
behaviour. D’Ach. xi. 346. This is the fame
{pecies of fecurity which is ftill known in Scotland
under the name of Lawburrows. In France it was
firft introduced among the inhabitants of commu-
nities, and having been found to contributeconfider-
ably towards perfonal fafety, it wasextended roall
the other members of the fociety. Eftablifiemens
de St. Louis, liv. i. cap, 28. ap. Du Cange vie
de St. Louis, p. 15. :

M- Taz
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- II. The provifions in the charters of commu-
nities concerning the fecurity of property; are not
lefs confiderable than thofe refpeéting perfonal
fafety. By the ancient law of France, no perfon
could be arrefted or confined in prifon on account
of any private debt. Ordon. des Rois de France,
tom. i. p. 72. 8o. If any perfon was arrefted up-
on any pretext, but his having been guilty of a
capital crime; it was lawful to refcue him out of
the hands of the officers who had feized him.

Ordon. iii. p. 17. Freedom from arreft on account

of debt, feems likewife to have been enjoyed in
other countries. Gudenus Sylloge Diplon 473.
In fociety, whileit remained in'its rudeft and moft
fimple form, debt feems to have been confidered
as an obligation merely perfonal. Men had made
fome progrefs towards refinement, before creditors
acquired a right of feizing the property of their
debtors in order to recover payment. = The expe-
dients for this purpofe were all introduced originally
in communities, and we can trace the gradual pro-
grefs of them. 1. The fimpleft and moft obvious
{pecies ‘of fecurity was, that the perfon who fold

any commodity fhould receive a 'pledge from him‘.

who bought it, which he reftored upon receiving

payment. Of this cuftom there are veftiges in
feveralicharters of community.  D’Ach. ix. 185.

x1.°377.—~2. When no pledge was given, and_the

debtor became refrattory or infolvent, the creditor’
was allowed to feize his effeéts with a ftreng hand,

and by his private authority ; the citizens of Paris
are warranted by the royal mandate, ¢ ur ubicum-
Vor. L. X que,
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que, et quocumque modo poterunt, tantum capi-
ant, unde pecuniam fibi debitam integré & plenarié
habeant, & inde fibi invicem adjutores exiftant.”
Ordon. &c. tom, i p. 6. This rude practice,
fuitable only to the violence of a ftate of nature,
was tolerated longer than one can conceive to be
pofiible in any fociety where laws and order were
at all known. The ordenance authorizing it was
iffued A.D. 11345 and that which correéts the
law, and prohibits creditors from {eizing the effeéts
of their debtors, unlefs by a warrant from a magif=
trate, and under his infpection, ‘was not publifhed
until theyear 1351. Ordon. tom. ii. p.438. Itis
probable, however, that men were taught, by ob-

" ferving the diforders which the former mode of

proceeding occafioned, to correét it in practice long
before a remedy was provided by a law to that
effeét. Every difcerning reader will apply this ob-
fervation to many other cuftoms and praétices
which 1 have mentioned. New cuftoms are not
always to be afcribed to the laws which authorize
them. Thefe ftatutes only give a legal {anétion to
fuch things as the experience of mankind has pre-
vioufly found to be proper and beneficial.—3. As
foon as the interpofition of the magiftrate became
requifite, regular provifion was made for attaching
or diftraining the moveable effects of a debtors
and if his moveables were not fufficient to difcharge
the debt, his immoveable property, or eftate in
land, was liable to the fame diitrefs, and was fold
for the benefit of his creditor. D’Ach. ix, p. 184,

185.
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185. xi. p. 348. 380. As this regulation afforded
the moft complete fecurity to the creditor, it was
confidered as fo fevere, that humanity pointed out
feveral limitations in the execution of it. Credi-
tors were prohibited from feizing the wearing ap-
parel of cheir debrors, their beds, the door of their
houfe, their inftruments of hufbandry, &c. D’Ach.
ix. 184. xi. 377. Upon the fame princples, when
the power of diftraining effects became more gene-
ral, the horfe and arms of a gentleman could not
© be feized. D’Ach. ix. 185. As hunting was the
favourite amufement of martial nobles, the Empe-
ror Lodovicus Pius prohibited the feizing of a
hawk on account of any compofition or debt,
Capitul. lib. iv. § 21. But if the debtor had no
other moveables, even thefe privileged articles
might be feized.—4. In order to render the fecurity
of property complete within a community, every
perfon who was admitted a member of it, was
obliged to buy or build 2 houfe, or to purchale
lands within its precinéts, or at leaft to bring into
the town a confiderable portion of his moveables
per que jufticiari poffit, fi quid forté in eum quercle
evenerit, D’Ach. xi. 326. Ordon. i. 367, Liber-
tates S. Georgii de Efperanchia. Hift. de Dauphine,
tom. i. p. 26.—5. That fecurity might be as per-
fect as pofiible, in fome towns, the members of
the community feem to have been bound for each
other. D’Ach. x. 644.—6. All queftions with re-
fpe& to property were tried within the commu-
nity, by magiftrates and judges which the citi-
zens elected or appointed. Their decifions were
X 2 more
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more equal and fixed than the fentences which de-
pended on the capricious and arbitrary will of a
baron, who thought himfelf fuperior to all laws.
D’Ach. %, 644. 646. xi. 344. & paflim. Ordon. iii.
204.—75. No member of a community could be
burdened by any arbitrary tax; for the fuperior
lord who granted the charter of community ac-
cepted of a fixed cenfus or duty in lieu of all de-
mands. Ordon. t. iii. 204. Libertates de Calma.
Hift. de Dauphine, tom. i, p. 19. Libert. St.
Georgii de Efperanchia, ibid. p. 26. Nor could
the members of a community be diftreffed by an
unequal impofition of the fum to be levied on the
community. Regulations are inferted in the char-
ters of fome communities concerning the method
of determining the quota of any tax to be levied
on each. inhabitant. D’Ach. xi. 350. 365. St
L.ouis publifhed an ordonance concerning this mat-
ter which extended to.all the communities. . Qrdon.
t. i.,186.  Thefe regulations are extremely favour-
able to liberty, as they veft the power of propor-
tioning the taxes in a certain number of  citizens
chofen out of each parifh, who were bound by fo-
lemn oath to decide according to' juftice.—That
the more perfeét fecurity of property was one great
objet of thofe who inftituted communities, we
learn, not only from the nature of the thing, but _
from the exprefs words of {everal charters, of which
I fhall only mention that granted by Alienor Queen
of England and Duchefs of Guienne, to the com-
munity of Poitiers,  ut [ua propria melius defen-
dere poflint, & magis integré cuftodire,” Du Cange
voc.
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voc. Communia, v. ii. p. 863.—Such are fome of the
capital regulations eftablithed in communities du-
ring the twelfth and thirteenth centuries. Thefe may
be confidered as the firft rudiments of law and order,
and contributed greatly to introduce regular go-
vernment among all the members of fociety.. As
foon as communities were inftituted, high fenti-
ments of liberty began to appear. When Hum-
bert, lord of Beaujeu, upon granting a charter of
community to the town of Belleville, exa&ed of
the inhabitants an oath of fidelity to himfelf and
fucceffors, -they ftipulated, on their part, that he
fhould fwear to maintain their franchifes and liber-
ties; and for their greater fecurity, they obliged
him to bring twenty gentlemen to take the fame
oath, and to be bound together with him. D’Ach.
ix. 183, In the fame manner the lord of Moirens
in Dauphiné produced a certain number of perfons
as his fureties for the obfervation of the articles
contained 'in the charter of community to that
town. Thefe were bound to furrender themfelves

prifoners to the inhabitants of Moirens, if their:

liege lord fhould violate any of their franchifes,
and they promiled to remain ia cuftody until he

fhould grant-them redrefs. Hift. de Dauphing,:

tom, 1.-p. 15,  If the mayor or chief magiltrate of
a town did any injury to a citizen, he was obliged
to give fecurity for his appearance in judgment
in the fame manner as a private perion; and
if caft, was liable to the fame penalty. D’Ach.
ix. 183. Thefe are ideas of equality uncommon
in the feudal times. Communities were fo favoyrs

X 3 able
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able to freedom, that they were diftinguifhed by
the name of Libertates. Du Cange, v. ii. p. 863.
They were at firft extremely odious to the nobles,
who forefaw'what a check they muft prove to their
power and domination. Guibert Abbot of Nogent
calls them execrable inventions, by which, con-
trary to law and juftice, flaves withdrew them-
felves from that obedience which they owed to their
mafters. Du Cange, ib. 862. The zeal with which
fome of the nobles and powerful ecclefialticks op-
pofed the eftablithment of communities,and endea-
voured to circumfcribe their privileges, was extra-
ordinary. A firiking inftance of this occurs in
the contefts between the archbithop of Reims, and
the inhabitants of that community, It was the
chief bufinefs of every archbifhop, during a con-
fiderable time, to abridge the rights and jurifdi&tion
of the community; and the great object of the ci-
tizens, efpecially when the fee was vacant, to main=-
tain, to recover, and to extend their own jurifdic-
tion. Hiftoire civile & politique de la ville de
Reims par M. Anquetil. tom. i. p. 287, &c.

Tue obfervations which I have made concern-
ing the ftate of cities, and the condition of their
inhabitants, are confirmed by innumerable paffages
in the hiftorians and laws of the middle ages. It
is not improbable, however, that fome cities of the
firlt order were in a better ftate, and enjoyed a fu-
perior degree of liberty. Under the Roman go-
vernment, the municipal government eftablithed
in cities was extremely favourable to liberty. The

jurifdiction



7iOOFS AND ILLUSTRATIONS.

jurifdiction of the fenate in each corporation, and
the privileges of the citizens, were both extenfive.
There is reafon to believe, that fome of the greater
cities which efcaped the deftructive rage of the
barbarous nations, {till retained their ancient form
of government, at leaft in a great meafure. They
were governed by a council of citizens, and by
nlagi&rates whom they themfelves eleéted. Very
ftrong prefumptions in favour of this opinion, are
produced by M. I’Abbé De Bos.  Hift. Crit. de la
Mon. Franc. tom. i. p. 18, &c. tom. i, p. 524.
edit. 1742. It appears from fome of the charters
of community to cities, granted in the twelfth and
thirteenth centuries, that thefe only confirm the
privileges pofleffed by the inhabitants previous to
the eltablifhment of the community. D’Acher.
Spicileg. vol. xi. p. 345. Other cities claimed
their privileges as having pofiefled them without
interruption from the times of the Romans. Hift.
Crit. de la Mon. Franc. tom. ii. p. 333. But the
number of cities which enjoyed fuch immunizies
was fo fmall, as in no degree to diminifh the force
of my conclufions in the text,

NOTE XVII. Secrt. L p.40. [R].

Havineg given a full account of the eftablith.
ment as well as effets of communities in Italy and
France, it will be neceffary to inquire with fome
attention into the progrefs of cities and of muni-
cipal government in Germany. The ancient Ger-
mans had no cities. Even in their hamlets or vif~

X 4 lages
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lages they did not build their houfes contizuous to
each other. Tac. de Mor. Germ. cap. 16, They
confidered it as a badge of fervitude to be obliged
to dwell in a city furrounded with walls. ~“When
one of their tribes had fhaken off ‘the Roman
yoke, their countrymen required of them, as-an
evidence of their having recovered liberty, to de-
molifk the walls of a town which the Romans had
built in their country. Even the ferceft animals,
faid they, 'lofe their fpirit and courage’ when they
are confined. Tac: Hiftor. lib. iv. c. 64. The Ro-
mans built feveral cities of note on the banks of
the Rhine. Burtin all the vaft countries from that
river to the coaits of the Balrick, thére'was hardly
one city previous to the ninth century of the Chri-
ftian wra. Conringius Exercitatio de Urbibus Ger.
maniaz, Opér. vol. i. § 25,27, 31, &c. Heineccius
differs from Conringius with refpeét to this. But
even after allowing to his arg'uments and autho-
rities their utmoft force, they prove only that there
were a few places in thofe extenfive regions on
which fome hiftorians have beftowed the name of
towns. Elem. Jur. German. Iib. i. § ro02. Under
Charlemagne, and the Emperors of his family, as
the political ftate of Germany began to improve,
feveral cities were founded, and men became ac-
cuftomed to affociate and to.live together in one
place. Charlemagne founded two archbifhopricks
and nine bithopricks in the moft confiderable
towns of Germany. Aub. Mirzi Opera Diploma-
tica, vol. i. p. 16. His fucceflors increafed the
pumber of thefe; and as bifhops fixed their refi-

dence
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dence in thefe cities, and performed religious fune-

tions there, that induced many people to fettle in

them. Conring. ibid. § 48. But Henry, firnamed’

the Fowler, who began his reign A. D. gz20, muft

be confidered as the great founder of cities in Ger-'

many., The Empire was at that time infefted by
the incurfions of the Hungarians and other bar-

barous people. In order to oppofe them, Henry'

¢ncouraged his fubjects to fettle in cities which he
furrounded with walls and towers. He enjoined
or perfuaded a certain proportion of the nobility

to fix their refidence in the towns, and thus ren-

dered the condition of citizens more honourable
than it had been formerly. Wittikindus Annal.

lib. i. ap. Conring. § 82. From this period the
number of cities continued to increafe, and they

became more populous and more wealthy. But
cities were {till deftitute of municipal liberty or
jurifdiétion. Such of them as were fituated in the
Imperial demefnes, were fubject to the Emperors.
Their Comites, Miffi, and other judges prefided in
them, and difpenfed juftice. Towns fituated on
the eftate of a baron, were part of his fief, and he
or his officers exercifed a fimilar jurifdiction in
them. Conring. ibid. § 73, 74. Heinec. Elem.
Jur. Germ. lib. 1. § 104. The Germans borrowed
the inftitution of communities from the Italians.
Knipfchildius Tractatus Politico-Hiftor. Jurid, de
Civitatum Imperialium Juribus, vol.i. lib.i. cap.
5. N° 23. Frederick Barbarofl¥! was the firft
Emperor who, from the fame political confidera-

tion
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tion that influenced Lewis the Grofs, multiplied
communities in order to abridge the power of the
nobles. Pfeffel Abregé de I’'Hiftoire & du Droit
Publique d’Allemagne, 4to. p. 297. From the
reign of Henry the Fowler, to the time when the
German cities acquired full pofieflion of their im-
munities, various circumftances contributed to
their increafe. The eftablithment of bifhopricks
(already mentioned) and the building of cathedrals,
naturally induced many people to fettle there. It
became the cuftom to hold councils and courts of
judicature of every kind, ecclefiaftical as well as
civil, in cities. In the eleventh century, many
flaves were enfranchifed, the greater part of which
fettled in cities. Several mines were difcovered
and wrought in different provinces, which drew to-
gether fuch a concourfe of people, as gave rife to
feveral cities, Conring. § 105. The cities began
in the thirteenth century to form leagues for their
mutual defence, and for repreifing the diforders
occalioned by the private wars among the barons,
as well as by their exactions. This rendered the
condition of the inhabitants of cities more fecure
than that of any order of men, and allured many
to become members of their communities. Con=-
ring. § 94. There were inhabitants of three dif-
ferent ranks in the towns of Germany. The no.
bles, or familiz ; the citizens, or liberi; and the
artifans, who were flaves, or homines proprii.
Knipfchild. lib. ii. cap., 29. N°, 13. Henry V.
who began his reign A. D. 1106, enfranchifed the
flaves who were artifans or inhabitants in feveral

5 towns,
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towns, and gave them the rank of citizens or li-
beri. Pfeffel, p. 254. Knipfch. lib. ii. c. 29.
N9, 113. 119.- Though the cities in Germany did
not acquire liberty fo early as thofe in France,
they extended their privileges much farther. All
the Imperial and free cities, the number of which
is confiderable, acquired the full right of being
immediate ; by which term, in the German jurif-
prudence, we are to underftand, that they are
fubje® to the Empire alone, and pofiefs within
their own precinéts all the rights of complete and
independent fovereignty. The various privileges
of the Imperial cities, the great guardians of the
Germanic liberties, are enumerated by Knipfchild,
lib. ii. The moft important articles are generally
known, and it would be improper to enter into any
difquifition concerning minute particulars,

NOTE XVIIL. Secr. I. p.40. [S].

Tue Spanifh hiftorians are almoft entirely filent
concerning the origin and progrefs of communities
in that kingdom ; fo that I cannot fix with any
degree of certainty the time and manner of their
firft introduction there. It appears, however,
from Mariana, vol. ii. p. 221, fol. Hage 1736,
that in the year 1350, eighteen cities had obtained
a feat in the Cortes of Caftile. From the account,
which fhall be given of their conftitution and
pretenfions, Sect. III. of this volume, it is evident
that their privileges and form of government were
the fame with thofe of the other feudal corpora-
tions; and this, as well as the perfe& fimilarity

of
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of political inftitutions: and tranfactions in all the
feudal kingdoms, may lead us to conclude, that'
communities were introduced there in the fame!
manner, and probably about the fame time, as
in the other nations of Europe. In Aragon, as I
fhall have occaflion to obferve in a fubfequent
note, cities feem early to have acquired extenfive
immunities, together with a fhare n the legilla-
ture. In the year 1118, the citizens of Saragofla,
had not only attained political liberty, but they
were declared to be of equal rank with the nobles:
of the fecond clafs3 and many other immunities,”
unknown to perfons in their rank of life in other
parts of ‘Europe; rwere conferred upon them.
Zurita' Anales 'de Aragon, tom. i. p. 44.. Inf
England,  the eftablithment of communities or
corporations was pofterior to the. Conqueft. The
praétice was borrowed from France, and the pri-
vileges granted by the crown were perfeétly fimilar
to thofe which I have enumerated. - But as this
part of hiftory is well known to moft of my read-
ers, 1 fhall, withour entering into any critical or;
minute difcuflion, refer them to authers who have
folly illuftrated this interefting point in the Eng-
lifh hiftory. Brady’s Treatife of Boroughs. Madox
Firma Burgi, cap. i. feé. ix. Hume’s Hiftory,
cf England, vol. i. append. i. and ii.. ‘It is not.
improbable that fome of the towns in England
were formed into corporations under the Saxon
Kings, and that the charters granted by the Kings
of the Norman race were not charters of enfran-
chifement from a flate of flavery, but a confirmas
tion
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tion of privileges which they already enjoyed: -See,

Lord Lyttelton’s Hiftory of Henry II. vol. ii.
p- 317. The Englifh cities, however, were very
inconfiderable in the twelfth century. A clear
proof of this occurs in the hiftory to which I laft
referred.  Fitzltephen, a contemporary author,
gives a defcription of the city of London in. the

reign of Henry II. and the terms in which he.
fpeaks of its trade, its wealth, and the fplendou:é

of - its inhabitants, would {uggeft no inadequate

idea of its ftate at prefent, when.it is the greateft;
and moft opulent city of Europe: ; But all ideas,

of grandeur, and magnificence ‘are merely c,mm‘pai-
rative. It appears from Peter of Blois, archdea-
con of London, 'who flourifhed in, the fame rexgn,
and who had good opportunity of being well in-
formed, that this city, of which Fitzftephen gives
{uch a pompous account, contained no more than

forty thoufand inhabitants. Ibid. 315, 316.  The

other cities were {mall in proportion, and in no conx
dition to extortany extenfive privileges. ' That the
conftitution of the boroughs in Scotland, in many,
circumftances, refembled that of the towns in
France and England, is manifeft. from the Leges
Burgorum annexed to the Regiam Majeftatem.

NOTE XIX. Secr.l. p.46. [T].

“Soon - after the introduétion of the third -:ef’r:{f:'e'
into the national council, the {pirit of libert}'

which that excited in France began to produce-

confpicuous effeéts. In feveral provinces of France,
2 the
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the nobility and communities formed aflfociations,
whereby they bound themfelves to defend their
rights and privileges againft the formidable and
arbitrary proceedings of the King. The Count
de Boulainvilliers has preferved a copy of one of
thefe aflociations, dated in the year 1314, twelve
years after the admiflion of the deputies from
towns into the States General. Hiftoire de ’ancien
gouvernement de la France, tom.ii. p. 94. The
vigour with which the people afferted and pre-
pared to maintain their rights, obliged their fove-
reigns to refpect them. Six years after this affo-
ciation, Philip the Long iffued a writ of fummons
to the community of Narbonne, in the following
terms: * Philip, by the Grace, &c. to our well-
beloved, &c. As we defire with all our heart, and
above all other things, to govern our kingdom
and people in peace and tranquillity, by the help
of God; and to reform our faid kingdom in fo
far as it ftands in need thereof, for the publick
good, and for the benefit of our fubjeéts, who in
times paft have been aggrieved and opprefled in
diverfe manners by the malice of fundry perfons,
as we have learned by common report, as well as
by the information of good men worthy of credit;
and we having determined in our council which
we have .called to meet in our good city, &c. to
give redrefs to the utmoft of our power, by all
ways and means poffible, according to reafon and
juftice, and willing that this fhould be done with
folemnity and deliberation by the advice of the

prelates,
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prelates, barons, and good towns of our realm,
and particularly of you, and that it fhould be
tranfacted agreeably to the will of God, and for
the good of our people, therefore we command,”
&c. Mably, Obfervat. ii. App. p. 386. T fhall
allow thefe to be only the formal words of a pub-
lic and legal ftyle, but the ideas are fingular,
and much more liberal and enlarged than one
could expeét in that age. A popular monarch of
Great Britain could hardly addrefs himfelf to par-
liament, in terms more favourable to publick
liberty. There occurs in the Hiftory of France a
ftriking inftance of the progrefs which the prin-
ciples of liberty had made in that kingdom, and
of the influence which the deputies of towns had
acquired in the States General.. During the cala-
mities in which the war with England, and the
captivity of King John, had involved France, the
States General made a bold effort to extend their
own privileges and jurifdition. The regulations
eltablifhed by the States held A. D. 1355, con-
cerning the mode of levying taxes, the adminiftra-
tion of which they vefted not in the crown, but
in commiffioners appointed by the States; con-
cerning the coining of money; concerning the
redrefs of the grievance of purveyance ; concerning
the regular adminiftration of juftice; are much
more fuitable to the genius of a republican go-
vernment than that of a feudal monarchy. This
curious ftatute is publithed, Ordon. t.iil. p. 19.
Such as have net an opportunity to confult that

large
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large collection will find an abridgment of it, in
Hift. de France par Villaret, tom. ix. p. 130. or
in Hiftoire de Boulainv. tom. 1i,1213. The French
hiftorians reprefent the bifhop of Laon, and Mar-
cel Provoft of the merchants of Paris, who had
the chief dire@ion of this aflembly, as feditious
tribunes, violent, interefted, ambitious, and aim-
ing at innovations fubverfive of the conftitution
and government of their country. That may have
been the cafe, but thefe men pofieffed the con-
fidence of the people 3 and the meafures which they
propofed as the moft popular and  acceptable,
plainly prove that the fpirit of liberty, had {pread
wonderfully, and that the ideas which then pre-
vailed in France concerning government were ex-
tremely liberal. . The States General held at Paris
s D. 1355, confifted of about. eight hundred
members, and above one half of thefe were de-

puties from towns. M. Secouffe Pref. a Ordon.

tom. iii. p. 48. 1t appears that in all the different

affemblies of the States, held during the reign of
John, the reprefentatives of towns had great in-
fluence, and in every refpet the: third State wag

confidered as co-ordinate and equal to either of
tae other two. Ibid. paflim. Thefe {pirited efforts
were made in France long before the Houle of
Commons in England acquired any confiderable
influence in the legiflature, As the feudal fyftem
was carried to its utmoft height in France fooner
than in England, fo it began to decline fooner in

- the former than in the latter kingdom. In Eng-

land,
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“land, almoft all attempts to eftablith or to extend
the liberty of the people have been fuccefsful 5 in
France they have proved unfortunate. 'What were
the accidental events, or political caufes, which oc-
cafioned this difference, it is not my prefent bufi-
nels to enquire.

NOTE XX. Seer. L. p. 48. [U].

In a former Note, N° VIIL I have enquired
into the condition of that part of the people which
was employed in agriculture, and have repre-
fented the various hardfhips and calamities of their
fitvation. When charters of liberty and manu-
miffion were granted to fuch perfons, they con-
tained four conceffions correfponding to the four
capital grievances to which men in a ftate of fer-
vitude are fubject. 1. The right of difpofing of
their perfons by fale or grant was relinquithed.
2. Power was given to them of conveying their
property and effeCts by will or any other legal
deed. Or if they happened to die inteftate, it
was provided that their property fhould go to
their lawful heirs in the fame manner as the pro-
perty of other perfons. 2. The fervices and taxes
which they owed to their fuperior or liege lord,
which were formerly arbitrary and impofed at
pleafure, are precifely afcertained. 4. They are
allowed the privilege of marrying whatever perfon
they chofe, as formerly they could contraét no
marriage without their lord’s permiflion, and
with no perfon but one of his flaves. All thefe
particulars are found united in the charter granted

Vor. L. X Habi-
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Habitatoribus Montis-Britonis, A.D. 1376. Hift
de Dauphiné, tom. i. p. 81. Many circumftances
concurred with thofe which I have mentioned in
the text in procuring them deliverance from thac
wretched ftate. The gentle fpirit of the Chriftian
religion ; the doftrines which it teaches, concern-
ing the original equality of mankind; its tenets
concerning the divine government, and the im-
partial eye with which the Almighty regards imen
of every condition, and admits them to a partici-
pation of his benefits, are all inconfiftent with fer-
vitude. But in this, as in many other inftances,
confiderations of intereft, and the maxims of falfe
policy, led men to a conduét inconfiftent with their
principles. They were fo {enfible, however, of
the inconfiftency, that to fet their fellow Chriftians
at liberty from fervitude was deemed an act of
piety highly meritorious and acceptable to heaven.
The humane fpirit of the Chriftian religion ftrug-
gled with the maxims and manners of the world,
and contributed more than any other circum-
ftance to introduce the practice of manumiffion.
When Pope Gregory the Great, who flourifhed
toward the end of the fixth century, granted
liberty to fome of his flaves, he gives this rea-
fon for ir, “ Cum redemptor nofter, totius
conditor naturz, ad hoc propitiatus humanam
carnem voluerit aflumere, ut divinitatis {fu= gra-
tia, dirempto (quo tenebamur captivi) ¥inculo,
priftin nos refticueret libertati; falubriter agitur,
fi homines, quos ab initio liberos natura protulit,
& jus gentium jugo fubftituit fervitutis, in ea,

quai
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qui nati fuerant, manumittentis beneficio libertati
reddantur.” Gregor. Magn. ap. Potgiefl lib. iv.
€. i. § 3. Several laws or charters founded on
reafons fimilar to this, are produced by the fame
author. Accordingly a great part of the charters
of manumifiion previous to the reign of Louis X.
are granted pro amore Dei, pro remedio animz,
& pro mercede anima. Murat. Antiq. Ital, vol. i.
p. 849, 850. Du Cange, voc. manumiffio. The
formality of manumiflion was executed in a church,
as a religious folemnity. The perfon to be fet
free was led round the great altar with a torch in
his hand, he took hold of the horns of che altar,
and there the [olemn words conferring liberty were
pronounced. Du Cange, Ib. vol. iv. p. 467. I
fhall tranfcribe a part of a charter of manumiffion
granted A.D. 10563 both as it contains a full
account of the ceremonies ufed in this form of
manumiflion, and as a {pecimen of the imperfect
knowledge of the Latin tongue in that barbarous
age. It is granted by Willa the widow of Hugo
the Duke and Marquis, in favour of Clariza one
of her flaves. ¢ Etideo nos Domine Wille inclite
cometiffe—libera et abfolvo te Cleriza filia Uberto
~—pro timore omnipotentis Dei, & remedio lumi-
narie anime bone memorie quondam fupra fcripto
Domini Ugo gloriofliffimo, ut quando illum Do-
minus de hac vita migrare, juflerit, pars iniqua
non abeat poteftatem ullam, fed anguelus Domini
noftri Jefu Chrifli colocare dignitur illum inter
fanctos diletos {uos ; & beatus Petrus princips
apoftolorum, qui habed poteftatem omnium ani-

X2 marum
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marum ligandi et abfolvendi, ut ipfi abfolvat
animz ejus de peccatis fui, & aperiad illum janua
paradifi 3 pro eadem vero rationi, in mano mite te
Benzo prefbiter, ut vadat tecum in ecclefia fancti
Bartholomaei apoftoli ; traad te tribus vicibus circa
altare ipfius ecclefiz cum cereo apprehenfum in
manibus tuis & manibus fuis; deinde exite am-
bulate in via quadrubio, ubi quatuor vie fe devi-
duntur. Statimq; pro Tremedio luminarie anime
bone memorie quondam f{upra fcripto Domini Ugo
et ipfi prefbiter Benzo fecit omnia, & dixit, Ecce
quatuor vie, ite et ambulate in quacung; partem
tibi placuerit, tam fic fupra fcripta Cleriza, qua
nofque tui heredes, qui ab ac hora in antea nati,
vel procreati fuerit utriufg; fexus, &c.” Murat,
ib. p. 853. Many other charters might have been
felected, which, in point of grammar or ftyle, are
in no wife fuperior to this, Manumiffion was
frequently granted on death-bed or by latter-will.
As the minds of men are at that time awakened
to fentiments of humanity and piety, thefe deeds
proceeded from religious motives, and are granted
pro redemptione anime, in order to obtain accept-
ance with God. Du Cange ubi fupra, p. 470.
& voc. fervus, vol. vi. p.451. Another method
of obtaining liberty was by entering into holy
orders, or taking the vow in a monaftery. This
was permitted for fome time ; but fo many flaves
efcaped, by this means, out of the hands of their
mafters, that the practice was afterwards reftrained,
and at laft prohibited by the laws of almoft all
the nations of Europe, Mourat. ib, p. 842. Con-

formably
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formably to the fame principles, Princes, on the
birth of a fon, or upon any other agreeable event,
appointed a certain number of flaves to be en-
franchifed, as a teftimony of their gratitude to
God for that benefit. Marculi Form. lib. 1.
cap. 39. There are feveral forms of manumiffion
publithed by Marculfus, and all of them are
founded on religious confiderations, in order to
procure the favour of God, or to obtain the for-
givenefs of their fins. Lib. ii, c. 23. 33, 34. edit.
Baluz. The fame obfervation holds with refpeét
to the other colletions of Formule annexed to
Marculfus.  As fentiments of religion induced
fome to grant liberty to their fellow-Chriftians
who groaned under the yoke of fervitude; fo
miftaken ideas concerning devotion led others to
relinquifh their liberty. When a perfon conceived
an extraordinary refpect for the faint who was
the patron of any church or monaftery in which
he was accuftomed to attend religious wortfhip,
it was not unufual among men poffefled with an
excefs of fuperftitious reverence, to give up them-
felves and their pofterity to be the flaves of the
faint. Mabillon. de re Diplomat. lib. vi. 632.
The oblati or voluntary flaves of churches or mo-
nafteries were very numerous, and may be divided
into three different clafles. The firft were fuch
as put themfelves and effe@s under the protetion
of a particular church or monaftery, binding
themfelves to defend its privileges and property
againft every aggreflfor. Thefe were prompted to

Y 3 do
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do fo not merely by devotion, but in order to
obtain that fecurity which arofe from the protec-
tion of the church., They were rather vaflals than
flaves, and fometimes perfons of noble birch found
it prudent to fecure the protection of the church
in this manner, Perfons of the fecond clafs bound
themfelves to pay an annual tax or quit-rent out
of their eftates to a church or monaftery, Belides
this, they fometimes engaged to perform certain
fervices. They were called cenfuales. The laft
clafs confifted of fuch as actually renounced their
liberty, and became flaves in the {lri¢t and proper
fenfe of the word. Thefe were called minifteriales,
and enflaved their bodies, as fome of the charters
bear, that they might procure the liberty of their
fouls. Potgiefferus de ftatu fervorum, lib. i.
cap. i. § 6, 7. How zealous the clergy were to
encourage the opinions which led to this practice
will appear from a claufe in a charter by which
one gives up himfelf as a flave to a monaftery,
¢ Cum fit omni carnali ingenuitate generofius
extremum quodcumq; Dei fervitium, fcilicet quod
terrena nobilitas multos plerumq; vitiorum fervos
facit, fervitus vero Chrifti nobiles virtutibus red-
dit, nemo autem fani capitis virtutibus vitia com--
paraverit, claret pro certo eum eflt generofiorem,
qui fe Dei fervitio prabuerit proniorem. Quod
ego Ragnaldus intelligens, &c.” Another author
fays, * Eligens magis effe fervus Dei quam libertus
feculi, firmiter credens & fciens, quod fervire
Deo, regnare eft, fummaque ingenuitas fit in qua

fervitus



PROOFS AND ILLUSTRATIONS.

fervitus comparabatur Chrifti, &c.” Du Cange,
voc. oblatus, vol.iv. p. 1286, 1287. It does not
appear, that the enfranchifement of {laves was a
frequent practice while the feudal fyftem preferved
its vigour. On the contrary, there were laws
which fet bounds to this praétice as detrimental
to fociety. Potgieff. lib.iv. ¢. 2. § 6. The infe-
rior order of men owed the recovery of their
liberty to the decline of that ariitocratical policy,
which lodged the moft extenlive power in the
hands of a few members of the fociety, and de-
prefled all the reft. When Louis X. iffued his
ordonance, feveral flaves had been fo long accul-
tomed to fervitude, and their minds were {fo much
debafed by that unhappy fituation, that they re-
fufed to accept of the liberty which was offered
them. D’Ach. Spicel. vol. xi. p. 387. Long after
the reign of Louis X. feveral of the French no-
bility continued to affert their ancient dominion
over their flaves. It appears from an ordonance
of the famous Bertrand de Guelclin Conftable of
France, that the cuftom of enfranchifing them ‘was
confidered as a pernicious innovation. [Morice
Mem. pour fervir des preuves a 'hift. de Bret.

tom. ii. p. 100, In fome inftances, when the pree--

dial flaves were declared to be freemen, they were
ftill bound to perform certain fervices to their
ancient mafters; and were kept in a ftate different
from other fubjefts, being refiricted either -from
purchafing land, or becoming members of a com-
munity within the precincts of the manor to which

X they
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they formerly belonged. Martene & Durand.
Thefaur. Anecdot.vol. i. p. g14. This, however,
{eems not to have been common.—There is no
general law for the manumiffion of flaves in the
Statute-book of England fimilar to that which
has been quoted from the Ordonances of the Kings
of France. Though the genius of the Englith
conftitution feems early to have favoured perfonal
liberty, perfonal fervitude, neverthelefs, continued
long in England in fome particular places.” In the
year 1514, we find a charter of Henry VIII. en-
franchiling two flaves belonging to one of his ma-
nors. Rym. Feeder. vol. xiii. p. 470. As late as the
year 1574, there is a commiffion from Queen Eliza-
beth with refpect to the manumiffion of certain
bondmen belonging to her. Rymer. in Qbfervat,
on the ftatutes, &c. p. 251,

NOTE XXL Seer. L p. 56. [X].

Taere is no cuftom in the middle ages more
fingular than that of private war. It is a right of
fo great importance, and prevailed fo univerfally,
that the regulations concerning it make a con-
fiderable figure in the fyftem of laws during the
middle ages. M. de Montefquieu, who has un-
ravelled fo many intricate points in feudal jurif-
prudence, and threwn light on fo many cuftoms
formerly obfcure and unintelligible, was not led
by his fubjeft to confider this. I fhall therefore
give a more minute account of the cuftoms and
rtgulations which directed a Praé‘:ice fo contrary

to
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to the prefent ideas of civilized nations concerning
government and order. 1. Among the ancient
Germans, as well as other nations in a fimilar
ftate of fociety, the right of avenging injuries was
a private and perfonal right, exercifed by force
of arms, without any reference to an umpire, or
any appeal to a-mdgiftrate for decifion. The
cleareft proofs of this were produced Note VI.
2. This practice fublifted among the barbarous
nations after their fettlement in the provinces of
the Empire which they conquered; and as the
caufes of diffention among them muldplied, their
family feuds and private wars became more fre-
quent. Proofs of thisi-occur in their early hif-
torians. Greg. Turon. hift. lib. vii. c. 2. lib. viii.
c. 18, lib, x.. ¢. 2. and likewife in the codes of
their laws. It was not only allowable for - the
relations to avenge the injuries of their family,
but it was incumbent on them. Thus by the laws
of the Angli and Werini, ad quemcunque here-
ditas terre pervenerit, ad illum veftis bellica id
eft lorica & ultio proximi, & {folatio leudis, debet
pertinere, tit. vi. § 5. ap. Lindenbr. Leg. Salic.
tit. 63. Leg. Longob. lib. ii. tit. 14. § 10.
3. None but gentlemen, or perfons of noble birth,
had the right of private war. All difputes among
flaves, villani, the inhabitants of towns, and free-
men of inferior condition, were decided in the
courts of juftice. All difputes between gentlemen
and perfons of inferior rank were terminated in
the fame manner. The right of private war fup-
pofed nobility of birth, and equality of rank in

the
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the contending parties.  Beaumanoir Couftumes
de Beauv. ch. lix. p. 300. Ordon. des Rois de
France, tom. ii. 395. § xvii. 508. § xv. &c. The
dignified ecclefiafticks likewife claimed and exer-
cifed the right of private war; but as it was not
altogether decent for them to profecute quarrels
in perfon, advacati or vidames were chofen by the
feveral monafteries and bithopricks. Thele were
commonly men of high rank and reputation, who
became the protectors of the churches and con-
vents by whom they were ele¢ted ; efpoufed their
quarrels, and fought their battles; armis omnia
qua erant ecclefie viriliter defendebant, ct vigi-
lanter protegebant. Bruffel Ufage des Fiefs, tom. i
p: 144. Du Cange, voc. advocatus. On many
occalions, the martial ideas to which eccleliafticks
of noble birth were accuftomed, made them forget
the pacifick fpirit of their profeffion, ‘and led them
into the field in perfon at the head of their vaffals,
« flamma, ferro, cade, poflefliones ecclefiarum
prelati defendebant.”  Guido Abbas ap. Du
Cange, Ib. p. 179.—4. It was not every injury or
trefpafs that gave a gentleman a title to make
war upon his adverfary. Atrocious acts of vio-
lence, infults and affronts publickly committed,
were legal and permitted motives for taking arms
againft the authors of them. Such crimes as.are
now punithed capitally in civilized nations, at that
time juftified private hoftilities. Beauman. ch. lix.
Du Cange Differt. xxix. fur Joinville, p. 331
But though the avenging of injuries was the only
motive that could legally authorife a private war,

yet
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yet difputes concerning civil property often gave
rife to hoftilities, and were terminated by the
fword. Du Cange Differt. p. 332.—5. All per-
fons prefent when any quarrel arofe, or any act
of violence was committed, were included in the
war which it occafioned ; for it was fuppofed to
be impofiible for any man in fuch a fituation to
remain neutral, without taking fide with one or
other of the contending parties. Beauman. p. 300.
«—6. All the kindred of the two principals in the
war were included in it, and obliged to efpoufe
the quarrel of the chieftain with whom they were
conneéted, Du Cange, ib. 332. This was founded
on the maxim of the ancient Germans, ¢ fufcipere
tam inimicitias feu patris, feu propinqui, quam
amicitias, necefle eft;” a maxim natural to all
rude and fimple nations, among which the form
of fociety, and political union, ftrengthen fuch a
fentiment. The method of afcertaining the de-
gree of affinity which obliged a perfon to take
part in the quarrel of a kinfman was curious.
‘While the church prohibited the marriage of per-
fons within the feventh degree of aflinity, the
vengeance of private war extended as far as this
abfurd prohibition, and all who had fuch a remote
conneétion with any of the principals were in-
volved in the calamities of war. But when the
church relaxed fomewhat of its rigour, and did
not extend its prohibition of marrying beyond che
fourth degree of affinity, the fame reftriction took
place in the conduét of private war Beauman.
303. Du Cange Differt. 333.—7. A private war

could
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could not be carried on between two full brothers,
becaufe both have the fame common kindred, and
confequently neither had any perfons bound to
ftand by him againft the other, in the conteft;
but two brothers of the half blood might wage
war, becaufe each of them has a diftinét kindred.
Beauman. p. 299.—8. The vaffals of each prin-
cipal in any private war were involved in the con-
teft, becaufe by the feudal maxims they were
bound to take arms in defence of the chieftain
of whom they held, and to affift him in every
quarrel.  As foon, therefore, asthe feudal tenures
were introduced, and this artificial conneétion was
eftablithed between vaflals and the baron of whom
they held, vaffals came to be confidered as in the
fame ftate with relations. Beauman. 303.—9. Pri-
vate wars were very frequent for feveral centuries.
Nothing contributed more to increafe thofe dif-
orders in government, or to encourage fuch fero-
city of manners as reduced the nations of Europe
to that wretched ftate which diftinguithed the pe-
riod of hiftory which I am reviewing. Nothing
was fuch an obftacle to the introduétion of a regu-
lar adminiftration of juftice. Nothing could more
effectually difcourage induftry, or retard the pro-
grefs and cultivation of the arts of peace. Private
wars were carried on with all the deftruétive rage,
which is to be dreaded from violent refentment
when armed with force, and authorifed by law. It
appears from the ftatutes prohibiting or reftraining
the exercife of private hoftilities, that the invafion
of the moft barbarous enemy could not be more

defolating
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defolating to a country, or more fatal to its inha-
bitants, than thofe inteftine wars. Ordon. tom, i, p.
»O1. tom. ii. p. 395. 408. 507, &c. The contem-
porary hiftorians defcribe the excefles committed in
profecution of thefe quarrels in fuch terms as ex-
cite aftonithment and horror. I fhall mention only
one paffage from the hiftory of the Holy War, by
Guibert Abbot of Nogent: ¢ Erat eo tempore
maximis ad invicem hoftilitatibus, totius Franco-
rum regni facta turbatio ; crebra ubigq; latrocinia,
viarum obfeffio ; audiebantur paflim, immo fiebant
incendia infinita ; nullis prater fola & indomita
cupiditate exiftentibus caufis extruebantur pralia ;
& ut brevi totum claudam, quicquid obtutibus
cupidorum fubjacebat, nufquam attendendo cujus
eflet, preede patebat.,” Gefta Dei per Francos,
vol. 1. p. 482, ‘

Havine thus collefted the chief regulations
which cuftom had eftablifhed concerning the right
and exercife of private war, I fhall enumerate in
chronological order the various expedients employ-
ed to abolith or reftrain this fatal cuftom. 1. The
firft expedient employed by the civil magiftrate in
order to fet fome bounds to the violence of private
revenge, was the fixing by law the fine or compo-
fition to be paid for each different crime. The
injured perfon was originally the fole judge con-
cerning the nature of the wrong which he had fuf-
fered, the degree of vengeance which he fhould
exact, as well as the fpecies of atonement or re-
paration with which he fhould reft fatisfied. Re-

fentment
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" fentment became of courfe as implacable as it was

fierce. It was often a point of honour not to for-
give, nor to be reconciled. This made it necef-
fary to fix thofe compofitions which make fo great
a figure in the laws of barbarous nations. The
nature of crimes and offences was eftimated by the
magiftrate, and the fum due to the perfon offended
was afcertained with a minute; and often a whim-
fical accuracy. Rotharis, the legiflator of the
Lombards, who reigned about the middle of the
feventh century, difcovers his intention both in af-
certaining the compofition to be paid by the offen-
der, and in increafing its value; it is, fays he, that
the enmity may be extinguifhed, the profecution
may ceafe, and peace may be reftored. Leg. Lan-
gob. lib. i. tit. 7. § 10.—2. About the beginning
of the ninth century, Charlemagne ftruck at the
root of the evil, and enatted, ¢ That when any
perfon had been guilty of a crime, or had com-
mitted an outrage, he fhould immediately fubmit
to the penance which the church impofed, and
offer to pay the compofition which the law pre-
fcribed 5 and if the injured perfon or his kindred
fhould refule to accept of this, and prefume to
avenge themfelves by force of arms, their lands
and properties fhould be forfeited.” Capitul. A. D.
802. edit. Baluz. vol. i. g371.—3. But in this, as
well as in other regulations, the genius of Charle-
magne advanced before the {pirit of hisage. The
ideas of his contemporaries concerning regular
government were too imperfet, and their man-
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ners too fierce to fubmit to this law, Private wars,
with all the calamities which they occafioned, be-
came more frequent than ever after the death of
that great monarch. His fucceflfors were unable
_to reftrain them. The church found it neceflary
to interpofe. The moft early of thefe interpofi-
tions now extant, is towards the end of the tenth
century. In the year ggo, feveral bifhops in the
fouth of France affembled, and publifhed various
regulations, in order to fet fome bounds to the
violence and frequency of private wars; if any
perfon within their diocefes thould venture to tranf-
grefs, they ordained that he fhould be excluded
from all Chriftian privileges during his life, and be
denied Chriftian burial after his death. Du Mont
Corps Diplomatique, tom. i. p. 41. Thefe, how-
ever, were only partial remedies; and therefore a
council was held at Limoges, A.D. 994. The
bodies of the faints, according to the cuflom of
thofe ages, were carried thither; and by thefe fa-
cred relicks men were exhorted to lay down their
arms, to extinguifh their animofities, and to fwear
that they would not for the future violate the pub-
lick peace by their private hoftilities, Bouquet
Recueil des Hiftor. vol. x. p. 49. 147. Several
other councils ifued decrees to the fame effeét. Du
Cange Differt. 343.— 4. But the authority of coun-
cils, how venerable foever in thofe ages, was not
fufficient to abolifh a cuftom which flattered the
pride of the nobles, and gratified their favourite
paffions. The evil grew fo intolerable, that it be-

Came
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came neceflary to employ {upernatural means for
fupprefling it. A bithop of Aquitaine, A. D.
1032, pretended that an angel had appeared to
him, and brought him a writing from heaven, en-
joining men to ceafe from their hoftilities, and to
be reconciled to each other. It was during a fea-
fon of public calamity that he publifhed this reve-
lation. The minds of men were difpofed to re-
ceive pious impreflions; and willing to perform
any thing in order to avert the wrath of heaven.
A general peace and ceffation from hoftilities took
place, and continued for feven years ; and a refolu-
tion was formed, that no man fhould in times to
come attack or moleft his adverfaries during the
feafons fet apart for celebrating the great feftivals
of the church, or from the evening of Thurfday
in each week to the morning of Monday in the
week enfuing, the intervening days being confider-
ed as particularly holy, our Lord’s Paflion having
happened on one of thefe days, and his Refurrec-
tion on another. A change in the difpofitions of
men fo fudden, and which produced a refolution
fo unexpected, was confidered as miraculous; and
the refpite from hoftilities which followed upon it,
was called The Truce of God. Glaber. Rodulphus
Hiftor. lib. v. ap. Bouquet. vol. x. p. 59. This,
from being a regulation or concert in one king-
dom, became a general law in Chriftendom, and
was confirmed by the authority of the Pope, and
the violaters were fubjeéted to the penalty of ex-
communication,  Corpus Jur. Canon. Decretal.
lib. 1. tit. 34. €. 1. Du Cange Gloflar. voc. 77exga.

2 An
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An aét of the council of Toulujes in Rouffillon.
A.D. 1041, containing all the ftipulations re-
yuired by the truce of God, is publifhed by Dom
de Vic & Dom Vaifette Hift, de Languedoc, tom. ii.
Preuves, p. 206. A ceffation from hoftilities du-
ring three complete days in every week, allowed
fuch a confiderable fpace for the paflions of the
antagonifts to ¢ool, and for the people to enjoy a
refpite from the calamities of war, as well as to
take meafures for their own fecurity, that, if this
truce of God had been exaélly obferved, it muft
have gene far towards putting an end to private
wars. This, however, feems not to have been the
cale, the nobles, difregarding the truce, profecuted
their quarrels without interruption as formerly.
Qua nimirum tempeftate, univerfz provincia adeo
devaftationis continuz importunitate inquictantur,
ut ne ipfa, pro cbfervatione divinz pacis, profefla
facramenta cuftodiantur, Abbas Ufpergenfis apud
Datt de pace imperii publica, p. 13. N° 35. The
violent {pirit of the nobility could not be reftrajned
by any engagements. The complaints of this were
frequent ; and bifhops, in order to compel them
to renew their vows and promifes of ceafing from
their private wars, were obliged to enjoin their
clergy to fufpend the performance of divine fer-
vice, and the exercife of any religious funétion
within the parifhes of fuch as were refradory and
obftinate. Hift. de Langued. par D D. de Vic. &
Vaiferte, tom. ii. Preuves, p. 118.—5. The peo-
ple, eager to obtain relicf from their fufferings,
called in a fecond time a pretended revelation to

Vou. L. Z their
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their aid. Towards the end of the twelfth century,
a carpenter in Guienne gave out, that Jefus Chrift,
together with the blefled Virgin, had appeared to
him, and having commanded lim to exhort man-
kind to peace, had given him, as a proof of his
miffion, an image of the Virgin holding her fon
in her arms, with this infcription, Lamb of God,
who takeft away the fins of the world, give us peace.
T'his low fanatick addreffed himfelf to an ignorant
age, prone to credit what was marvellous. He
was received as an infpired meflenger of God.
Many prelates and barons affembled at Puy, and
took an oath, not only to make peace with all
their own enemies, but to attack fuch as refufed
to lay down their arms, and to be reconciled to
their enemies. They formed an affociation for this
purpofe, and affumed the honourable name of the
Brotherbood of God, Robertus de Monte Michaele
ap. M. de Lauriere Pref. tom. 1. Ordon. p. 23.
But the influence of this fuperftitious terror or de-
votion was not of long continuance —6. The civil
magiftrate was obliged to exert his authority in
order to check a cuilom which threatened the dif-
folution of government. Ph]hp Augufltus, as fome
imagine, or St. Louis, as is more probable, pub-
lithed an ordonance, A.D. 1245, prohibiting any
perfon to commence hoftilities againlt the friends
and vaffals of his adverfary, until forty days after
the commiffion of the crime or offence which gavc
rife to the quarrel ; declaring, that if any “man
prefumed to tranfgrefs this ftatute, he fho!ﬁd be
confidered as guilty of a breach of the publick

peace;



PROOFS AND ILLUSTRATIONS.

peace, and be tried and punifthed by thejudge or-
dinary as a traitor. Ordon. tom. i. p. §6. This
was called the Royal Truices and afforded time for
the violence of refentment to fublide, as well as
leifure for the good offices ‘of ‘fuch as were willing
to compofe the difference, " The' happy effeéts of
this regulation frem to have been confiderable, if
we may judge from the folicirude of fucceeding
monarchs to enforce it —7. In order to réftrain
the exercife of private war flill farcher, Philip the
Fair, towards the clofe of the fime centary; A. D,
1296, publifhel an ordonance commanding all
private holtilities co ceaft, while he was engaged
in war againft the enemies of the ftate. Ordom
tom. i. p. 328. 3g0. This regulation, which feems
to be almoft effential to the exiftence and prefer-
vation of fociety, was often renewed by his fuccef-
fors, and being enforced by the regal authority,
proved a conliderable check to the deftructive con-
tefts of the nobles. . Both thefe regulations, intro-
duced firft in France, were adopted by the other
nations of Europe.—8, The evil, however, was
fo inveterate, that it did not yield to all thefe re-

medies. No fooner was publick peace eftablhifhed

in any kingdom, than the barons renewed their
private hoftilities, They not only ftruggled to
maintain this pernicious right, but to fecure the
exercife of it without any reftraint. Upon the
death of Philip the Fair, the nobles of different
provinces in France formed affociations, and pre-
fented remonftrances to his fucceffor, demanding
the repeal of feveral laws, by which he had abridg-
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ed the privileges of their order. Among thefe,
the right of private war is always mentioned as
one of the moft valuable; and they claim, that the
reftraint impofed by the truce of God, the royal
truce, as well as that arifing from the ordonance of
the year 1296, fhould be taken off. In fome in-
ftances, the two fons of Philip, who mounted the
throne fucceflively, eluded their demands; in
others, they were obliged to make conceffions.
Ordon. tom. i. p. 551. 557. 561. 573. The ordo-
nances to which I here refer, are of fuch length
that I cannot infert them, but they are extremely
curious, and may be peculiarly inftructive to an
Englith reader, as they throw confiderable light on
that period of Englifh hiftory, in which the at-
tempts to circumfcribe the regal prerogative were
carried on, not by the people ftruggling for liber-
ty, but by the nobles contending for power. It
is not neceflary to produce any evidence of the
continuance and frequency of private wars under
the fucceffors of Philip the Fair.—g. A pratice
fomewhat fimilar to the royal truce was intro-
duced, in order to ftrengthen and extend it. Bonds
of aflurance, or mutual fecurity, were demanded
from the parties at variance, by which they obliged
themfelves to abftain from all hoftilities, either du-
ring a time mentioned in the bond, or forever; and
became fubjeét to heavy penalties, if they violated
this obligation. Thefe bonds  were fomietimes
granted voluntarily, but more frequently exacted
by the authority of the civil magiftrate. Upon a
petition from the party who felt himfelf weakeft,

vy the
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the magiftrate fummoned his adverfary to appear
in court, and obliged him to give a bond of affu-
rance, If, after that, he committed any farther
hoftifities, he became fubjeét to all the penalties of
trealon., This reftraint on private war was known
in the age of St. Louis. Eftabliffemens, liv.i. c.
28. It was frequent in Bretagne ; and what is
very remarkable, fuch bonds of affurance were
given mutually between vaffals. and the lord of
whom they held, Oliver de Cliffon grants one to
the Duke of Bretagne, his fovereign. Morice Mem.
pour fervir de preuves a I’hift. de Bret. tom. i
P 846.1i. p. 271. Many examples of bonds of af-
furance in other provinces of France are colletted
by Bruffel. tom. ii. p. 856. The nobles of Bur-
gundy remonftrated againft this practice, and ob-
tained exemption from it as an encroachment on
the privileges of their order. Ordon. tom. i. p.
558, This mode of fecurity was firlt introduced
in cites, and the good effets of it having been
felt there, was extended to the nobles. See Note
X VI.—10. The calamities occafioned by private
wars became at fome times {o intolerable, that the
nobles entered into voluntary aficeiations, binding
themfelves to refer all matters in difpute, whether
congerning civil property, or points of honour, to
the determination of the majority of the affociates.
Morice Mem. pour fervir de preuves i I’hift. de Bret.
tom. ii. p. 728.—11. Butall thefe expedients prov-
ing ineffe¢tual, Charles VI. A.D. 1413, iffued an
ordopance exprefsly prohibiting private wars on
any pretext whatfeever, with power to the judge
: Z 3 ordinary
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ordinary to compel all peifons to comply with this
injunction, and to punifh fuch as fhould prove re-
fraGory or dilobedient, by imprifoning their per-
fons, feizing their goodls, and appointing the officers
of juftice, Mengeurs € Gafteurs, to hive at free quar-
ters on their eftate. If thofe who were difobedient
to this ediét could not be perlonally arrefted, he
appointed their friends and vaffuls to be feized,
and detained until they gave furety for keeping the
peace; and he abolithed all laws, cuftoms, or pri-
vileges which might be pleaded in oppofition to
this ordonance. Orden, tom. x. p. 138. How
flow'is the progrefs of reafon and of civil order!
Regulations which to us appear fo equitable, ob-
vious, and fimple, required the efforts of civil and
ecclefiaftical authority, during feveral centuries, to
introduce and eltablilh. them. Even poiterior ta
this period, Louis XI. was obliged to abolith pri-
vate wars in Dauphing, by a particular ediét, A, D,
1451.. Du Cange differt. p. 348.

Tais note would fwell to a difproportional bulk,
if I fhould attempt to inquire with the fame mi-
nute attention into the progrefs of this pernicious
cuftom in the other countries of Europe. In Eng-
land, the ideas of the Saxons concerning perfonal
revenge, the right of private wars, and the com-

pofition due to the party offended, feem to have -

been much the fame with thofe which prevailed
on the Continent. - The law of Ina de indicantibus,
in the eighth century, Lamb. p. 3; thofe of Ed-

mund in the tenth century, de bomicidie, Lamb.
3 _ P
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p. 72+ & de inimicitiis, p. 765 and thofe of Edward
the Confeflor, in the cleventh century, de tempori-
bus &3 diebus pacis, or Tré-uga Dei, Lamb. p. 126,
are perfectly fimilar to the ordonances of the French
Kings their contemporaries. T he laws of Edward,
de pace regis, are (il more explicit than thofe of
the French Monarchs, and, by feveral provilions
in them, difcover that a more perfeét police was
eftabli hed in England at that period. Lambard.
p. 128. fol. verf. Even after the conqueft, private
wars, and the regulations for preventing them,
were not altogether unknown, as appears from
Madox Formulare Anglicanum, N°® CXLV. and
from the extrats from Domefday Boeok, publifhed
by Gale Scriptores hift. Britan. p. 759. 777.  The
well known claufe in the form of an Englith in-
diément, which, as an aggravation of the. crimi-
nal’s guile, mentions his having affaulted a perfon,
who was in the peace of God and of the King,
{rems to be borrowed from the Treuga or Pax Dei
and the Pax Regis which I have explained. But
after the conqueft, the mention of private wars
among the nobility, occurs more rarely in the
Englith hiftory, than in that of any other Euro-
pean nation, and no laws concerning them are to
be. found in the bedy of their ftatutes. Such a
change in their. own manners, and fuch a variation
from thole oftheir neighbours, is remarkable, s
it.to be afcribed to the extraordinary power that
William the Norman acquired by right of conqueft,
and tranf{mitted to his fucceflors, which rendered
the execution of jultice more vigorous and deci-

Z 4 five,

343



344

PROOPFS AND ILLUSTRATIONS.

five, and the jurifdition of the King’s court more

extenfive than under thes Monarchs on the Con-

tinent 2 Or, was it owing to the fettlement of the
Normans in England, who having never adopted
the practice of private war in their own country,
abolithed it in the kingdom which they conquered ?
It is afferted in an ordonance of John King of
France, that in all times paft, perfons of every rank
in Normandy have been prohibited to wage private
war, and the prattice has been deemed unlawful.
Ordon. tom. ii. p. 407. = If this fa¢t were certain,

- it would go far towards explammg the peculiarity

which I have mentioned. But as there are fome
Englith Aés of Parliament, which, according tothe
remark of the learned author of the Obfervations on
the Statutes, chiefly the more ancient, recite falfe-
hoods, it may be added, that this is not peculiar to
the laws of that country. Notwithftanding the

“pofitive affertion contained in this publick law of

France, there is good reafon for confidering it as a .

'ﬂ:atute which recites a falfehood. This, however,

is not the place for difcufling that point. It is an
inquiry ‘nat unworthy the curiofity of an Englifh
antiquary.

Iw Caftile, the p‘"rmcmus prattice of private war
prevailed, and was authorized by the cuftoms and
law of the Kingdom. Leges Tauri, tit. 76. cum
commentario Anton, Gomezii, p. 551. As the
Caftilian nobles were no lefs turbulent than power-
ful, their quarrcis and hcﬂlhtxes involved their
T coumrg
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country in many calamities. Innumerable proofs
of this occur in Mariana. In Aragon, the right
of private revenge was likewife authorized by law ;
exercifed in its full extent, and accompanied with
the fame unhappy confequences, Hieron. Blanca
Comment. de rebus Arag. ap. Schotti. Hifpan.
illuftrat. vol, iil. p. 733. Lex Jacobil. A. D, 1247.
Fueros & Obfervancias del Reyno de Aragon, lib.
ix. p. 182. Several confederacies between the
Kings of Aragon and their nobles, for the refto-
ring of peace, founded on the truce of God, are
ftill extant, Petr. de Marca, Marca five Limes Hif-

panic. App. 1303, 1388, 1428. As early as the

year 1165, we find a combination of the King and
court of Aragon, in order to abolith the right of
private war, and to punifh thofe who prefumed to
claim that privilege. Anales de Aragon por Zu-
rita, vol. 1. p. 73. But theevil was fo inveterate,
that as late as A. D. 1519, Charles V. was obliged
to publifh a law enforcing all former regulations
tending to fupprefs this practice. Fueros & Ob-
fervanc. lib. ix. 183. b.

Tue Lombards, and other northern nations who
Jettled in ltaly, introduced the fame maxims con-
ct‘rnlnt‘r the right of revenge into that country, and
thefe were followed by the fame effe@s. As the
progrefs of the evil was perfectly fimilar to what
bappened in France, the expedients employed to
check its career, or tQ éxurpate it finally, refem-
bled thofe which I have enumerated, Murat, Ant.
jual. vol. ii. p. 306.

In
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In Germany the diforders and calamities occa-
fioned by the right of private war were greater
and more intolerable than in any other country of
Europe. The Imperial authority was fo much
fhaken and enfeebled by the violence of the civil
wars, excited by the contelts between the Popes
and the Emperors of the Franconian and Suabian
lines, that not only the nobility but the cities
acquired almoft independent power, and fcorned
all fubordination and obedience to the laws. The
frequency of thefc faideor private wars, are often
mentioned in the German Annals, and the fatal
effeCls of them are moft pathetically deferibed,
Datt, de pace Imper. pub. lib. i. cap. v. n”. 30.
& paflim. The Germans early adopted the Treuga
Dei, which was firlt eftablithed in France. This,
however, proved but a temporary and ineffeCtual
remedy. The dilorders multiplied fo faft, and
grew fo enormous, that they threatened the diffo-
lation of faciety, and compelled the Germans to
have recourfe to the only remedy of the evil, viz,
an abfolute prohibition of private wars, The
Emperor, William, publifhed his ediét to this
purpofe, A. D. 1255, an hundred and fixty years
previous to the ordonance of Charles VI. in
France, Datt, b, i. cap. 4. n° 20. But neither
he nor his fucceflors had authority to fecure the
obfervance of it. This gave rifc to a praétice in
Germany, which conveys to us a firiking idea

v

both of the intolerable calamities occafioned. by

private wars, and of the feeblenels of government
during the twelfth and thirteenth centuries. The

cities -
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cities and nobles entered into alliances and affo-
ciations, by which they bound themfelves to main-
tain the public peace, and to make war on fuch
as fhould violate it, This was the origin of the
league of the Rhine, of Suvabia, and of many
fmaller confederacies diltinguithed by various
names. The rife, progrefs, and beneficial effeéts
of thefe affociations arc traced by Date with great
accuracy. Whatever degree of publick peace, or
of regular adminiftration was preferved in the
Lmpire from the beginning of the twelfth century
to the clofe of the fifteenth, Germany owes to
thefe leagues. During that period, political order,
refpect for the laws, together with the equal ad-
miniftration of juftice, made confiderable progrefs
in Germany. But the final and perpetual abo-
liion of the right of private war was not accom-
plithed until A. D. 1495. The Imperial authority
was by that time more firmly eltablifhed, the ideas
of men with refpeét to government and fubor-
dination were become more juft. That barbarous
and pernicious privilege which the nobles had fo
long poffefled, was declared to be incompatible
with the happinefs and exiftence of focicty. In
order to terminate any differences which might
arife among the various members of the Germanick

body, the Imperial chamber was inftituted with

fupreme jurifdiétion, to judge without appeal in
every queftion brought before it.  That court has
fubfifted fince that period, forming a very refject-
able tribunal, of eflfential importance in the Ger-

man
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man conftitution. Datt, Iib, iii, iv, v. Pfeffel
Abregé de I'Hiftoire du Droit, &c. p. 556.

NOTE XXII. Seer. L p. 67. [Y].

It would be tedious and of little ufe to enu-
merate the various modes of appealing to the
juftice of God, which fuperftition introduced du-
ring the ages of ignorance. I fhall mention only
one, becaufe we have an account of it in a pla-
citum or trial in the prefence of Charlemagne,
from which we may learn the imperfet manner
in which juftice was adminiftered even during his
reign. In the year 775, a contefl arofe between
the bifhop of Paris and the abbot of St. Denys,
concerning the property of a fmall abbey. Each
of them exhibited deeds and records, in order to
prove the right to be in them. Inftead of trying
the authenticity, or confidering the import of
thele, the point was referred to the judicium crucis.
Each produced a perfon, who, during the cele-
bration of mafs, ftood before the crofs with his
arms expanded ; and he whofe reprefentative firft
became weary, and altered his pofture, loft the
caufe. The perfon employed by the bifhop on
this occafion had lefs ftrength or lefs fpiric than
his adverfary, and the queftion was decided in
favour of the abbot. Mabillon de re Diplomat.
lib. vi. p. 498. If a Prince fo enlightened as
Charlemagne countenanced fuch an abfurd mode

of decifion, it is no wonder that other monarchs
fhould
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“fhould tolerate it fo long. M. de Montefquien
has treated of the trial by judicial combat at con-
fiderable length, The two talents which diftin-
guith that illuftrious author, induftry in. tracing
all the circumftances of ancient and obfcure infti-
tutions, and fagacity in penetrating into the caufes
and principles which contributed te eftablith them,
are equally confpicuous in his oblervations on this
fubject. To thefe I refer the reader, as they con-
tain moft of the principles by which I have endea-
voured to explain this prattice. De I'Efpric des
Loix, lib. xxviii, It feems to be probable from
the remarks of M. de Montefquieu, as well as
from the faéts produced by Muratori, tom, iii.
Differt. xxxviii. that the appeals to the juftice of
God by the experiments with fire and water, &c.
were practifed by the people who fettled in the
different provinces of the Roman Empire, before
they had recourfe to the judicial combat. The
judicial combat, however, was the moift ancient
mode of terminating any controverfy among the
barbarous nations in their original fettlements,
This is evident from Velleius Paterculus, lib. ii.
c. 118, who informs us, that all queftions which
were decided among the Romans by legal trial,
were terminated among the Germans by arms,
The fame thing appears in the ancient laws and
cuftoms of the Swedes, quoted by Jo. O. Stiern-.
hook de jure Sueonum & Gothorum vetufto, 4to,
Holmiz 1682, lib. i. ¢, 7. It 1s probable that
swhen the various tribes which invaded the Em-

pire
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pire were converted to Chriftianity, their ancient
cuftom of allowing judicial combats appeared fo
glaringly rr-]?:sgmint to the precepts of rcligion,
that, for fome time, it was abolifhed, and by de-
grees, feveral circumitances which I have mention-
ed, led chem to refume it

It feems likewift to be probable’ from a law
quoted by Stiernhdok in the treatife which T have
mentioned, that the judicial combatr was originally
permitted, in order to determine points refpecting
the perfonal charaéter, or reputation of individuals,
and was afterwards extended not only to criminal
cafes, but to queftions concerning property. The
words of the'law are, ¢ if any man ‘fhall fay to
another thefe reproachful words, ¢ you are, nota
“ man equal to other men,” or, ¢ you have not
¢ the heart of a man,” and the other fhall reply,
« I am a man as good as you.” Let them meet
on the highway. If he'who firft gave offence ap-
pear, and the perfon offended abfent himfelf, let
the latter be deemed worfe than he was called;
let him not be admitted to give evidence in judg-
ment either for man or woman, and lét him not
have the privilege of making a teftament. If the
perfon offended appear, and he who gave the
offence be abfent, let him call upon the other
thrice with a loud voice, and make a mark upon
the earth, and then let him who abfented himfelf
be deemed infamous, becaufe he uttered words
which he durft not fupport. If both fhall appear

properly
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properly arnied, and the perfon offended fhall fall

in the combat, let a ‘half compsnfation be paid
for his death. Bur if the perfon who gave the
offence fhall fall, let it be impuced to his own
rafhnefs. The petulance of his tongue hath been
fatal to him.  Let him lie in the field without
any compenfation being demanded for his death.”
Lex Uplandica ap. Stiern. p. 76. Marual people
were extremely delicate with refpeét to every thing
that affected their reputation as foldiers. By the
laws of the Salians, if any man called another a
are, or accufed him of having left his fhield in
the field of battle, he was ordained to pay a large
fine. Leg. Sal. tit. xxxii. § 4. 6. By the law
of the Lombards, if any one}called another
arga, i. e. a good for nothing fellow, he might
immediately challenge him to combat. Leg. l.on-
gob. lib. 1. tit. v, § 1, By the law of the Sa-
lians, if one called another cesifus, a term of
reproach equivalent to arga, he was bound to
pay a very high fine. Tit XXxil § 1. Paulus
Diaconus relates the violent 1mpreﬂi0'1 ‘which this
reproachful expreflion made upon one of his coun-
trymen, and the fatal effects with which it was
attended. De geftis Longobard, lib. vi. ¢. 24.
Thus the ideas concerning the point of honour,
which we are apt to confider as a modern refine-
ment, as well as the practice of duelling, to which
it gave rife, are derived from the notions of our
anceftors, while in a ftate of fociety very Iutlc
improved.

As
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As M. de Montefquieu’s view of this fubject
did not lead him to confider every circumftance
relative to judicial combats, I fhall mention fome
particular faéts neceflary for the illuitration of
what I have faid with refpect to them. A remark-
able inftance occurs of the decifion of an abftract
point of law by combat. A queftion arofe in the
tenth century concerning the right of reprefentationy
which was not then fixed, though now univerfally
eftablifhed in every part of Europe. ¢ It was a
matter of doubt and difpute (faith the hiftorian),
whether the fons of a fon ought to be reckoned
among the children of the family, and fucceed
equally with their uncles, if their father happened
to die while their grandfather was alive. An
affembly was called to deliberate on this point,
and it was the general opinion that it ought to be
remitted to the examination and decifion of judges.
But the Emperor following a better courfe, and
defirous of dealing honourably with his people
and nobles, appointed the matter to be decided by
battle between two champions. He who appeared
in behalf of the right of children to reprefent
their deceafed father was vitorious; and it was
eftablithed, by a perpetual decree, that they thould
hereafter fhare in the inheritance together with
their uncles.” Wittickindus Corbeinfis, lib. Annal.
ap. M. de Lauriere Pref, Ordon, vol. i. p. xxxiil.
If we can fuppole the caprice of folly to lead men
to any action more extravagant than this of fet-
tling a point in law by combar, it muft be that of

7 referring
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referring the truth or falfehood of a religious opi-
nion to be decided in the fame manner, To the
difgrace of human reafon, it has been capable even
of this extravagance. A queftion was agitated in
Spain in the eleventh century, whether the Mu-
farabic Liturgy and ritual which had been ufed
in the churches of Spain, or that approved of, by
the See of Rome, which differed in many parti-
culars from the other,. contained the form of
worfhip moft acceptable to the Deity. The Spa-
niards contended zealoully for the ritual of their
anceftors, The Popes urged them to receive that
to which they had given their infallible fantion.
A violent conteft arofe. The nobles propofed to
decide the controverfy by the fword. The King
approved of this method of decifion, Two
knights in complete armour entered the lifts. John
Ruys de Matanca, the champion of the Mufarabic
Liturgy, was viétorious. But the Queen and
Archbifhop of Toledo, who favoured the other
form, infifted on having the matter fubmitted to
another trial; and had intereft enough-to prevail
in a requeft, inconfiftent with the laws of combat,
which being confidered as an appeal to God, the
decifion ought to have been acquiefced in as final.
A great fire was kindled. A copy of each Liturgy
was caft into the flames. It was agreed that the
book which ftood this proof, and remained un-
touched, fthould be received in all the churches
of Spain. The Mufarabic Liturgy triumphed

likewife in this trial, and if we may believe Rode-

Vor. L. Aa rigo
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rigo dé Tolcdo, remained unhurt by the fire, when
the other was reduceéd to athes.  The Queen 4nd
Archbifliop had power or art fufficient to elude
this decifion alfo, and the ufe of the Mufarabic
form of devotion was permitted only in certain
chutches, A determination no lefs extraordinary
than the whole tranfation. Rodtr. de Toledo,
quoted by P. Orleans, Hift. de Revol. d’Efpaghe,
tom. i, p. 217. Mariana, lib. i. c. 18. vol. i.
p. 378 —A remarkable proof of the general ufe
of trial by combat, and of the pradilection for
that mode of decifion occurs in the laws of the
Lombards. It was a cuftom in the middle ages,
that any perfon might chufe the law to which he
would be {ubjected; and by the prefcriptions of
that law he was obliged to regulate his tranf-
aftions, without being bound to comply with any
practice authorized by other codes of law. Per-
fons who had fubjected themfelves to the Roman
law, and adhered to the ancient Jjurifprudence,
as far as any knowledge of it was retairned in thofe
ages of ighorance, were exempted from paying
any regard to the forms of proceedings eftablithed
by the laws of the Burgundians, Lombards, and
other barbarous people. But the Emperor Otho,
in direét contradi€tion to this received maxim,
ordained, ¢ That all perfons, under whatever law
they lived, even although it were the Roman law,
fhould be bound to conform to the ediéts con-
cerning the trial by combat.” Leg. Longob.
lib, ii. tit. 55.-§ 38. While the judicial combat

' fubfifted,
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fubfifted, ‘proof by 'charters, contradts, or other
deeds, became ifieffectual ; and even this fpecies
of evidence, ‘calculated to render the proceedings
of courts certainand decifive, was eluded. When
a‘charter or other inftrument was produced by one
of the parties; his oppovent might challenge ity
affirm that iv was falfe and forged, and ‘offer to
prove this by ccombat.  Leg. Liongob. 1b..§ *g4.¢
It is true, that among the reafons enumerated by
Beaumanoir, on: account ‘of which judges mighe
refufe to permit a trial by combat, one is, “ Tfthe
point in conteft can be cleirly proved or dfeertsin~
éd by other evidence.” Couit.'de Beauv. chi. ¢3.
p- 323." ‘But that regulation rémoved the &vil on-
ly“a fingle ftép. "'For the party who fuipeéted that
a witnefs was ‘about to depofe in a manner’un-
favourablé to his caufe, might'accufe him of bt‘mg
fuborned, give him the hr:., #nd ' challenge him’ 0
combat 3 ‘if the witnefs wis vanquithed in battle,
no other évidénce was admiti-d, and the pa‘l‘fy
By whom he was fummioned to appear loft his
caufe. Leg. Ba?ﬁar itit. 16, § 2. Leg. Burgund!

tit. 45, -Beauma#. ch: 61.p. 915, Thc reafon

given'for obliging a witnefs to accept of a defis
atice, ‘and to defend himfélf by combat, is remark-
able, and contains the fame idea which is il die
foundarion of what is' called' the point of honetiry
«<“for it is juft, ‘that if any oné affirms that he per-
fe@tly knows the truth of any thing, and offérs'to
give oath upon it, that he fhould not hefitate- to
maintain the veracity of his affirmation in'combat’’
Leg. Burgund. tit. 45.

Aa 2 THAT
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Tuar the trial by judicial combat was efta-
blithed in every country of Europe, is a fact well
known, and requires no proof. That this mode
of decifion was frequent, appears not only from
the codes of ancient laws which eftablifhed it, but
from the earlieft writers concerning the practice of
law in the different nations of Europe. They
treat of this cuftom at great length; they enu-
merate the regulations concerning it with minute
accuracy ; and explain them with much folicitude.
It made a capital and extenfive article in jurif-
prudence. There is not any one fubjeét in their
{yftem of law which Beaumanoir, Defontaines, or
the compilers of the Afiifes de Jerufalem feem to
have confidered as of greater importance; and
none on which they have beftowed fo much atten-
tion. The fame obfervation will hold with refpect
to the early authors of other nations, It appears
from Madox, that trials of this kind were fo fre-
quent in England, that fines, paid on thefe occa-
fions, made no inconfiderable branch of the King’s
revenue. Hift. of the Excheq. vol. i, p. 349. A
very curious account of a judicial combat between
Mefire Robert de Beaumanoir, and Mefire Pierre
Tournemine, in prefence of the duke of Bretagne,
A.D. 1385, is publithed by Morice Mem. pour
fervir de preuves a I'hift. de Bretagne, tom, ii.
p- 498. "All the formalities cbferved in fuch ex-
traordinary proceedings are there defcribed more
minutely, than in any ancient monument which I
have bad an opportunity of confidering. Tour-
nemine was accufed by Beaumanoir of having

murdered
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murdered his brother. The former was vanquifh-
ed, but was faved from being hanged upon the
fpot, by the generous interceflion of his antagonift,
A good account of the origin of the laws concern-
ing judicial combat, is publifhed in the hiftory of
Pavia, by Bernardo Sacci, lib. ix. c. 8. in Graev.
Thef. Antiquit. Ital. vol. iii. 743.

Twuis mode of trial was fo acceptable, that ec-
clefiafticks, notwithftanding the prohibitions of the
church, were conftrained not only to connive at
the practice, but to authorize it. A remarkable
inftance of this is produced by Pafquier Recher-
ches, lib. iv.ch.i. p. 350. The abbot Wittikin-
dus, whofe words 1 have produced in this note,
confidered the determination of a point in law by
combat, as the beft and moft honourable mode of
decifion. In the year 978, a judicial combat was
fought in the prefence of the Emperor Henry. The
archbithop Aldebert advifed him to terminate a
conteft which had arifen between two noblemen of
his court, by this moede of decifion. The van-
quifhed combatant, though a perfon of high rank,
was beheaded on the fpot. Chronic. Ditmari Epifc.
Merib. chez Bouquet Recueil des Hift. tom. x.
p- 121. Queftions concerning the property of
churches and monafteries, were decided by com-
bat. In the year 963, a controverfy concerning
the church of St. Medard, whether it belonged to
the abbey of Beaulieu, was terminated by judicial
combat. Bouquet Recueil des Hift. tom. ix. p.
729. Ibid. p. 612, &c. The Emperor Henry I.

Aa g declares,

357



358

PROOFS AND ILLUSTRATIONS,

declares, that this law authorizing the pradice of

judicial combats, was enated with conlent and ap-

plaule of wany faithiul bihops. 1bid. p.231.  So
remarkably did the martial ideas of thole ages pre-
vail over the genius and maxims of the canon
law, which in other inftances had fuch credit and
authority with ecclefiafticks. . A judicial combat
was appointed in Spain, by Charles V. A.D. 1522.
T he combatants fought in the Emperor’s prefence,
and the battle was conducted with all the rites
preferibed by the ancient laws of chivalry. The
whole tranfaétion is deferibed at great length by
Pontus Heuterus Rer. Auftriac. lib. viii. ¢. 17,

Pe 205.

Tue laft inftance which occurs in the hiftory of
France, of a judicial combat authorized by the
magiftrate, was the famous one between M, Jarnac
and M. de la Chaiftaignerie, A. D. 1547, A trial
by combat was appointed in England, A.D. 1571,
under the infpection of the judges in the court of
Common Pleas; and though it was not carried to
the fame extremity with the former, Queen Fliza-
beth having interpofed her authority, and enjoined
the partics to compound the matter, yet in order to
preferve their honour, the lifts were marked out,
and all the forms previous to the combat were ob-
ferved with much ceremony. Spelm. Gloff. voc,
Cempus, p. 103. In the year 1631, a judicial coms
bat was appointed between Donald Lord Rea, - and
David Ram{ay, Efg; by the authority of the Lord

- high Cenflable, and Earl Marfhal of England; but

thag
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that quarrel likewife terminated wichout bloodfhed,
being accommedated by Charles I.  Another in-
ftance occurs feven years later. Rufhworth in Ob-
fervations on the Statutes, &c. p. 266.

NOTE XXIL Secr. L p. 74. [Z].

Tae text contains the great outlines which mark
the courfe of private and public jurifdiction in che
feveral nations of Europe. 1 fhall here follow
more minutely the various fleps of this progrefs,
as the matter is curious and important enough to
merit this attention. The payment of a fine by
way of fatisfaction -to the perfon or family injured,
was the firft device of a rude people, in order to
check the career of private refentment, and to ex-
tinguifh thofe fzidee, or deadly feuds which were
profecuted among them with the utmoft violence.
This cuftom may be traced back to the ancient
Germans, Tacit, de Morib. Germ. c. 21. and pre-
vailed among other uncivilized nations. Many ex-
amples of this are collected by the ingenious and
learned author of Hiftorical Law-Traéts, vol. 1.
p: 41. Thele fines were afcertained and levied in
three different manners, At firft they were fettled
by voluntary agreement between the parties at va-
riance. When their rage began to fubfide, and
they felt the bad effeéts of their continuing in en-
mity, they came to terms of concord, and the fatif-
faction made was called a compgfition, implying that
it was fixed by mutual confent. De PEfprit des
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Loix, lib. xxx. c. 19. It is apparent from fome of
the more ancient codes of laws, that when thefe
were compiled, matters ftill remained in that fimple
ftate. In certain cafes, the perfon who had com-
mitted an offence, was left expofed to the refent-
ment of thofe whom he had injured, until he fhould
recover their favour, quoquo modo potuerit. Lex
Frifion. tit. 11. § 1. The next mode of levying
thefe fines was by the fentence of arbiters. An
arbiter is called in the Regiam majeftatem amica-
bilis compofitor, lib. xi. c. 4. § 10. He could efti-
mate the degree of offence with more impartiality
than the parties interefted, and determine with
greater equity what fatisfaction ought to be de-
manded. It is difficult to bring an authentic proof
of a cuftom previous to the records preferved in
any nation of Europe. But one of the Formule
Andegavenfes compiled in the fixth century, feems
to allude to a tranfattion carried on not by the au-
thority of a judge, but by the mediation of arbi-
ters. Bouquet Recueil des Hiftor. tom. iv. p. 566.
But as an arbiter wanted authority to enforce his
decifions, judges were appointed with compulfive
power to oblige both parties to acquiefce in their
decifions. Previous to this laft ftep, the expedient
of paying compofitions was an imperfet remedy
againft the pernicious effects of private refentment.
As foon as this important change was introduced,
the magilftrate, putting himfelf in place of the per-
fon injured, afcertained the compofition with
which he ought to reft fatisfied. Every poflible
2 injury
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injury that could occur in the intercourfe of human
fociety, was confidered and eftimated, and the com-
politions due to the perfon aggrieved were fixed
with fuch minute attention as dilcovers, in moft
cafes, amazing difcernment and delicacy, in fome
inftances, unaccountable caprice. Befides the com-
pofition payable to the private party, a certain fum
called a fredum, was paid to the King or ftate, as
Tacitus exprefles it, or to the fifcus, in the lan-
guage of the barbarous laws. Some authors,
blending the refined ideas of modern policy with
their reafonings concerning ancient tranfactions,
have imagined that the fredum was a compenfation
due to the community, onaccount of the violation
of the publick peace. But itis manifeftly nothing
more than the price paid to the magiftrate for the
protection which he afforded againft the violence of
refentment. The enaéting of this was a confider-
able ftep towards improvement in criminal jurif-
prudence. In fome of the more ancient codes of
laws, the freda are altogether omitted, or fo fel-
dom mentioned, that it is evident they were but
litcle known. In the latter codes, the fredum is as
precifely fpecified as the compofition. In common

cafes it was equal to the third part of the compofi--

tion. Capitul. vol. 1. p. 52. In fome extraor-
dinary cafes, where it was more difficult to protect
the perfon who had committed violence, the fre-
dum was augmented. Capitul. vol. i. p. 515.
Thefe freda made a confiderable branch in the re-
venues of the barons; and wherever territorial
jurifdiétion was granted, the royal judges were
prohibited from levying any freda. In explaining

the
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the nature of the fredum, 1 have followed, in a
great meafure, the opinion of M. de Montefquieu,
though I know that feveral learned antiquaries
have taken the word in a different fenfe, De I'Efprit
des Loix, liv. xxx. ¢. 20, &c. The great obje&
of judges was to compel the one party to give,
and the other to accept the fatisfaétion prefcribed.
They multiplied regulations to this purpofe, and
enforced them by grievous penalties. Leg. Lon-
gob. lib. i. tit. 9. § 34. 1b. tit. 37. § 1, 2. Capi-
tul. vol. 1. p. 371. § 22. The perfon who received
a compofition was obliged to ceafe from all farther
hoftility, and to confirm his reconciliation with the
adverfe party by an: oath. Leg. Longob. lib. i.
tit. 9. § 8. As an additional and more permanent
evidence of reconciliation, he was required to grant
a bond of fecurity to the perfon from whom he
received a compofition, abfolving him from all
farther profecution.. Marculfus, and the other col-
leétors of ancient writs, have preferved feveral dif-
ferent forms of fuch bonds. Marc. lib. xi. § 18.
Append. § 23. Form. Sirmondicz, § 39. The
Letters of Slanes, known in the law of Scotland,
are perfectly fimilar to thefe bonds of fecurity, By
the letters of Slanes, the heirs and relations of a
perfon who had been murdered, bound themfelves,
in confideration of an Affythment or compofition
paid to them, to forgive, * pafs over, and for ever”
forget, and inoblivien inter all rancour, malice,
revenge, prejudice, grudge and refentment, that
they have or may conceive againft the aggreffor or
his pofterity, for the crime which he had commit-
ted, and difcharge him of all a&ion, civil or cri-

minal,
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minal, againft him or his eftate, for now and ever,
Syftem of Stiles by Dallas of St. Martin’s, p. 862.
In the ancient form of letters of Slanes, the private
party not only forgives and forgers, but pardons
and grants remiflion of the crime. This praétice,
Dallas, reafoning according to the principles of
his own age, conliders as an encroachment on the
rights of fovereignty, as none, fays he, could pardon
a criminal but the King. 1bid. But in early and
rude times, the profecution, the punifhment, and
the -pardon'of criminals, were all deeds of the
private perfon who was injured. Madox has pub-
lithed two writs, one in the reign of Edward I. the
other in the reign of Edward I1. by which private
perfons grant a releale or pardon of all trefpafies,
felonies, robberies, and murders committed. For-
mul. Anglican. N°. 702. 705. In the laft of thefe
inftruments, fome regard feems to be paid to the
rights of the fovereign, for the pardon is granted
en quant que en nots ¢ff.  Even after the authority
of the magiltrate is interpofed in punithing crimes,
the punithment of criminals is long confidered
chiefly as a gratification to the refentment of the
perfons who have been injured. In Perfia, a mur-
derer is ftill delivered to the relations of the perfon
whom he has flain, who put him to death with their
own hands. If they refufe to accept of a fum of
money as a compenfation, the fovereign, ablolute
as he is, cannot pardon the murderer. Voyages
de Chardin lIL. p. 417. edit, 1735. 4t0. Voyages
de Tavernier, liv. v. ¢. 5/10. Among the Ara-
bians, though one of the firlt polithed people in
the Eaft, the fame cuftom fiill fubfifts, Defcrip-

2N
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tion de ’Arabie par M. Nieubuhr, p. 28. By a
law in the kingdom of Aragon as late as the year
1564, the punifhment of one condemned to death
cannot be mitigated but by confent of the parties
who have been injured. Fueros & Obfervancias
del Reyno de Aragon, p. 204. 6.

Ir, after all the engagements to ceale from en-
mity which I have mentioned, any perfon renewed
hoftilities, and was guilty of any violence, either
towards the perfon from whom he had received a
compofition, or towards his relations and heirs,
this was deemed a moft heinous crime,and punifthed
with extraordinary rigour. It was an act of diret
rebellion againft the authority of the magiftrate,
and was reprefled by the interpofition of all his
power. Leg. Longob. lib. i. tit. g. § 8, 34. Capit.
vol. 1. p. 371. § 22. Thus the avenging of in-
juries was taken outof private hands, a legal com-
pofition was eftablifhed, and peace and amity were
reftored under the infpection, and by the authority
of ajudge. It is evident, that at the time when
the barbarians fettled in the provinces of the Ro-
man Empire, they had fixed judges eftablithed
among them with compulfive authority. Perfons
vefted with this character are mentioned by the
earlieft hiftorians. Du Cange, voc. Fudices. The
right of territorial jurifdi¢tion was not altogether
an ufurpation of the feudal barons. There is
good reafon to believe, that the powerful leaders
who feized different diftriéts of the countries which
they conquered, and kept poffeflion of them as
allodial property, afflumed at the fame-time the

right



PROOFS AND ILLUSTRATIONS.

right of jurifdiction, and exercifed it within their
own territories. This jurifdiction was fupreme,
and extended to all caufes. The cleareft proofs of
this are produced by M. Bouquet. Le Droit pub-
lique de France eclairci, &c. tom.i. p. 206, &c.
The privilege of judging his own vafials, appears
to have been originally a right inherent in every
baron who held a fief. As far back as the archives
of nations can condué us with any certainty, we
find the jurifdi¢tion and fief united. One of the
earlieft charters to a layman which I have met with,
is that of Ludovicus Pius, A. D. 814. And it
contains the right of territorial jurifdicion, in the
moft exprefs and extenfive terms. Capitul. vol. ii.
p. 1405. There are many charters to churches
and monafteries of a more early date, containing
grants of fimilar jurifdi€tion, and prohibiting any
royal judge to enter the territories of thofe churches
or monafteries, or to perform any act of judicial
authority there. Bouquet. Recueil des Hift. tom.
iv. p.628. 631. 633. tom. v. p. 703. 710. 752.
262, Muratori has publithed many very ancient
charters containing the fame immunities. Antiq.
Ital. Differt. 1xx. - In moft of thefe deeds, the royal
judge is prohibited from exalting the fredsz due to
the pofleflor of territorial jurifdi@ion, which fhews
that they conftituted a valuable part of the pub-
lick revenue at that juncture. The expence of
obtaining a fentence in a court of juftice during
the middle ages was {o confiderable, that this cir-
cumftance alone was {fufficient to render men un-
willing to decide any conteft in judicial form. Ic
appears from a charter in the thirteenth century,

- that
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that the baron who had the right of juftice, res
céived the fifth patt of the value of every fub-

jec, the property of which was tried and deter-

mined ift his court.  Ify after the commenceément
of a law-fuit, the parties terminated the conteft
in af amicable manner; or by arbitration, they
were heverthelefs bound to pay the ffth pirt of
the fubject contefted 'to  the court before which
the fuit had been brought. - Hift. de Dauphlm.,
Geneve, ¥922. tom, 1. p. 23. Similar to this is

a regulation in the chartet” of liberty granted to
the town of Friburg, A.D. 1i20. If two of the
citizens fhall quarrel and - if ‘one of them' fhall
complain to the fuperior Lord or ‘to his judge,
and after commencing the fuit, fhall be privately
reconciled to his adverfary § the Judgc, if he does
not approve of this reconc:hation, may compel
him to infift in his law-fuit; and all who were pre-
fent at the reconciliation fhall forféit the favour of
the fuperior Lord. Hifteria Zaringo Badenfis.
Audor. Jo. Dan. Schoepflinus. Carolfr. 1765.74t0,
vol. v. p. 55. ’ i

Wauat was the extefit 6f that jurifdi@ion which
thofe who held fiefs poffefied originally, we can-
not now determine with certainty. TIcis evident
that, during the diforders which prevailed in every
kingdom of Europe, the great vaflals took ad-
vantage of the feeblenefs of their Monarchs, and
enlarged their jurifdi®ions to the urmoft. = As
early as the tenth century, the more powerful
barons had ufurped the right of deciding all
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caufes, whether civil or criminal.  They had ac-
quired the High Fuftice as well as the Low.
Efabl. de St. Louis, lib. i. c. 24, 25. Their
fentences were final, and there lay no appeal from
them to any fuperior court. Several ftriking in-
ftanceés of this are colletted by Bruffel. Traité
des Fiefs; liv. iii. ¢. 11, 12, 13. Not fatisfed
with this, the mote potent barons got their terri-
tories erefted into Regalities, with almoft every
royal prerogative and jurifdi&tion. Inftances of
thefe were frequent in France. Bruffl ib. - In Scot-
land, where the power of the feudal nobles became
exorbitant, they were very numerous. Hiltorical

Law Traéts, vol. i. tract vi. Even in England,

though the authority of the Norman Kings cir-
cumfcribed the jurifdition of the barons more
than in any feudal kingdom, feveral counties
palatine were erected, into which the King’s judges
could not enter, and no writ could come in the
King’s name, until it received the feal of the
county palatine, Spelman, Gloff. voc. Comites
Palatini; Blackftone’s Commentaries on the Laws
of England, vol.iii. p, 8. Thefe lords of rega-
lities had a right to claim or refcue their vaffuls
from the King’s judges, if they affumed any jurif-
diétion over them. Bruflel, ubi fupra. In the
law of Scotland this privilege was termed the
right of repledging 3 and the frequency of it not
only interrupted the courfe of juftice, but gave
rife to great diforders in the exercife of it. Hilft,
Law Traéts, ib. The jurifdiion of the counties

palatine
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palatine was produétive of like inconveniencies in
England.

Tue remedies provided by Princes againft the
bad effects of thefe ufurpations were various, and .
gradually applied. Under Charlemagne and his
immediate defcendants, the regal prerogative ftill -
retained great vigour, and the Duces, Comites, and
Miffi Dominici, the former of whom were ordinary
and fixed judges, the latter extraordinary and
itinerant judges, in the different provinces of their
extenfive dominions, exercifed a jurifdition co-
ordinate with the barons in fome cafes, and fu-
perior to them in others. Du Cange, voc, Dux,
Comites & Miffi. Murat. Antiq. Differt. viii. & ix.
But under the feeble race of Monarchs who fuc-
ceeded them, the authority of the royal judges

“declined, and the barons ufurped that unlimited

jurifdi€tion which has been defcribed. Louis VI
of France attempted to revive the funtion of the
Miffi Dominici under the title of Fuges des Exempts,
but the barons were become too powerful to bear
fuch an encroachment on their jurifdi&tion, and
he was obliged to defift from employing them,
Henaut. Abregé Chron. tom. ii. p.730. His
fucceflors (as has been obferved) had recourfe to
expedients lefs alarming. The appeal de defaute
de Droit, or on account of the refufal of juftice,
was the firft which was attended with any confi-
derable effect.  According to the maxims of feudal
law, if a baron had not as many vaffals as enabled

him
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him to tey by their peers, the parties who offered
to plead in his court, or if he delayed or refufed
to proceed in the trial, the caufe might be carried,
by appeal, to the court of the fuperior lord of
whom the baron held, and tried there. De I'Ef-
prit des Loix, liv. xxviil. c. 28. Du Cange, voc,
defeitus Fuftitie. 'The number of Peers or affeflors
in the courts of Barons was frequently very con-
fiderable. It appears from a criminal trial in the
court of the vifcount de Lautrec, A.D. 129g,
that upwards of two hundred perfons were pre-
fent, and affifted in the trial, and voted in paffing
judgment. Hift. de Langued. par D.D. De Vic
& Vaifette, tom. iv. Preuves, p. 114. But as the
right of jurifdition had been ufurped by many
inconfiderable barons, they were often unable to
hold courts, This gave frequent occafion to fuch
appeals, and rendered the prattice familiar. By
degrees, fuch appeals began to be taken from
sthe courts of the more powerful barons, and it
is evident, from a decifion recorded by Bruffel,
that the royal judges were willing to give ccun-
tenance to any pretext for them. Traité des Fiefs,
tom. i. p. 235.261. This fpecies of appeal had
lefs effett in abridging the jurifdition of the no-
bles, than the appeal on account of the injuftice
of the fentence.  When the feudal monarchs were
powerful, and their judges poffefled extenfive au-
thority, fuch appeals feem to have been frequent,
Capitul. vol. i. p. 175. 180; and they were made
in 2 manner fuirable to the rudenefs of a fimple
age. The perfons aggrieved reforted to the palace
of their fovereign, and with outcries and loud
Vor. L B b noife
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noife called to him for redrefs. Capitul, 1ib, iii.
¢. 59. Chronic. Lawterbergienfe ap. Mencken.
Script. German. vol. ii. p. 284. b. In the King-
dom of Aragon, the appeals to the Fufiza or
fupreme judge were taken in fuch a form as fup-
poled the appellant to be in immediate danger of
death, or of fome violent outrage; he rufhed into
the prefence of the judge, crying with a loud voice,
Avi, Avi, Fuerza, Fuerza, thus imploring (as it
were) the inftant interpofition of that {upreme
judge in order to fave him. Hier. Blanca Com-
ment. de rebus Aragon. ap. Script. Hifpanic.
Piftorii, vol. iii. p.'753. The abolition of the
trial by combat facilitated the revival of appeals
of this kind. The effeéts of this fubordination
which appeals eftablifhed, in introducing attention,
equity, and confiftency of decifion into courts of
jddicature, were {oon confpicuous ; and almoft all
caufes of importance were carried to be finally
determined in the King’s courts. Bruflel, tom. i
252. Various circumftances which contributed
towards the introduction and frequency of fuch
appeals are enumerated De Efprit de Loix, liv.
xxviil. ¢, 27. Nothing, however, was of fuch
effect as the attention which monarchs gave to the
conftitution and dignity of their courts of juftice.
It was the ancient cuftom for the feudal monarchs
to prefide themfelves in their courts, and to ad-
minifter juftice in perfon. Marculf, lib. i. § 25+
Murat, Differc. xxxi. Charlemagne, whilt he was
drefling, ufed to call parties into his prefence,
and having heard and confidered the fubjet of
litigation, gave judgment concerning it. Egin-
2 hartus
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hartus vita Caroli magni cited by Madox Hift. of
Exchequer, vol. i. p. 91. This could not fail
of rendering their courts refpeétable. St. Louis,
who encouraged to the utmoft the practice of
appeals, revived this ancient cuftom, and admi-
niftered juftice in perfon with all the ancient fim-
plicity. ¢ I have often feen the faint,” fays
Joinville ¢ fit under the thade of an oak in the
wood of Vincennes, when all who had any. com-
plaint, freely approached bim, At other times he
gave orders to fpread a carpet in a garden, and
feating himfelf upon it, heard the caufes that
were brought before him.” Hift. de St. Louis,
p- 13.edits 1761. Princes of inferior rank, who
pofiefied the right of juftice, fometimes difpenfed
it in perfon, and prefided in their tribunals, ~ Two
inftances ‘of this occur with refpeé to the Dau-
phines of ‘ Vienne, ' Hift. de Dauphiné, “tonis i
p- 18. tom. ii. p. 257. But as Kings and Princes
could not'decide every caufe in perfon, nor bring
them all to be determined in the fame court;
they appointed Baillis, with a right of jurifdiction,
in different ‘diftri&s of their kingdom.  Thele
poflefled powers fomewhat fimilar to thofe of the
ancient Comites. It was towards the end of the
twelfth century, and beginning of the thirteenth,
that this" office was firft inftituted in France,
Bruffel, liv. ii. c. 35. When the King had a court
eftablifhed in different quarters of his dominions,
this invited his fubjeéts to have recourfe to it
It was the private intereft of the Baillis, as well as
an object of publick policy, to extend their juril-
di¢tion. They took advantage of every defeét in

Bba2 the
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the rights of the barons, and of every error in
their proceedings, to.remove caufes out of their
courts, and to bring them under their own cog-
nizance. There was a diftinétion in the feudal
law, and an extremely ancient one, between the
high juftice and the low. Capitul. 3. A.D. 812,
§ 4. A.D. 815. § 3. Eftabl. de St. Louis, liv. 1.
¢. 40. Many barons poflefled the latter jurif-
di&ion who had no title to the former. The for-
mer included the right of trying crimes of every
kind, even the higheft; the latter was confined to
petty trefpaffes. This furnifhed endlefs pretexts
for obftruéting, reftraining, and reviewing the pro-
ceedings in the baron courts. = Ordon. ii. 257.
§ 25. 458. § 29. A regulation of greater im-
portance fuccceded the inftitution of Baillis. The
King’s fupreme court or parliament was rendered
fixed as to the place, and conftant as to the time
of its meetings. In Krance, as well as in the other
feudal kingdoms, the King’s court of juftice was
originally ambulatory, followed the perfon of the
monarch, and was held only during fome of the
great feftivals. Philip Auguftus, A. D. 1303,
rendered it fedentary at Paris, and continued its
terms during the greater part of the year. Paft
quier Recherches, liv, il. c. 2 and 3, &c. Ordon.
tom. i, p. 366. § 62. He and his fucceflors vefted °
extenfive powers in that court; they granted the
members of it feveral privileges and diftintions
which it would be tedious to enumerate. Paf-
quier, ib. Velly hift. de France, tom. vii. p. g07:
Perfons eminent for integrity and {kill in law were
appointed judges there, 1b, By degrees the final

decifion
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decifion of all caufes of importance was brought
into the parliament of Paris, and the other par-
liaments which adminiftered juftice in the King's
name, in different provinces of the kingdom.
This jurifdiction, however, the parliament of Paris
acquired very flowly, and the great vaflals of the
crown made violent efforts in order to obftruct
the attempts of this parliament to extend its au-
thority. Towards the clofe of the thirteenth cen-
tury, Philip the Fair was obliged to prohibit his
parliament from taking cognizance of certain
appeals brought into it from the courts of the
Count of Bretagne, and to recognize his right of
fupreme and final jurifdiction, Memoires pour
fervic de Preuves a PHiftoire de Bretagne par
Morice, tom. i. p. 103%7. 1074. Charles VI, at
the end of the following century was obliged to
confirm the rights of the Dukes of Bretagne in
more ample form. Ibid. tom. ii. p. 580, 581.
So violent was the oppofition of the barons to this
right of appeal which they conflidered as fatal to
their privileges and power, that the authors of the
Encyclopedie have mentioned feveral inftances in
which barons put to death, or mutilated fuch per-
fons as ventured to appeal from the fentences pro-
nounced in their courts, to the parliament of Paris,
tom. xii. Art. Parlement, p. 25. :

Tue progrefs of jurifdi@tion in the other feudal
kingdoms was in a great meafure fimilar to that
which we have traced in France. In England,
the territorial jurifdition of the barons was both
ancient and extenfive. Leg. Edw. Conf. N°. 5

Bb 3 and
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and g«  After the Norman conqueflt it became
more firittly feudal; and it is evident from facts re-
corded in the Englith ‘hiftory, as well as from the
inftitution of Counties Palatine, which 1 have al.
ready mentioned, that the ufurpations of the nobles
in England were not inferior to thofe of their con-
temporaries on the continent. The fame expedi-
ents wete employed to circumf{cribe or abolith thofe
dangerous jurifdiftions. William the Conqueror
eftablifhed a conftant court in the hall of his palace;
from which the four courts now entrufted with the
admlmﬂ:ratmn of juftice in England took their rife,
Hem—y 1. divided bis kingdom into fix circuits,
and fent itinerant judges to hold their courts in
them at ftated feafons. Blackftone’s Commentaries
on the Laws ofEngland vol. iil. 5%. Juftices of
peace were appointed in every county by fubfequent
monarchs ; to whofe jurifdiftion the people gra-
dually had recourfe in many civil caufes. The pri-
vileges of the Counties Palatine were gradually li-
mited 3 with refpeét to fome points they were abo-
lithed; and the adminiftration of jultice was brought
into the King’s courts, or before judges of his ap-
pointment. The feveral fteps takeén for this pur~
pole are enumerated in Dalrymple’s Hlftory of Feu-
dal Property, chap. vii.

Tw Scotland the ufurpauons of the noblllty were
more exorbitant than in any other feudal king-
dom.  The progrefs of their encroachments, and
the methods taken by the crown to limit or abolifh
their territorial and independent jurifdictions, both
which T had occafion to confider and explain in

¢ .a former
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a former work, differed very little from thofe of
which I have now given the detail. Hiftory of Scot-
land, vol. 1. p. 45.

I suourp perplex myfelf and my readers in the
labyrinth of German jurifprudence, were I to
attempt to delineate the progrefs of jurifdi&tion in
the Empire, with a minute accuracy. It is fuffi-
cient to obferve, that the authority which the
Aulick council and Imperial chamber now pofiefs,
took its rife from the fame abufe of territorial
jurifdiction, and was acquired in the fame manner
that the royal courts attained influence in other
countries. All the important facts with refpect
to both thefe particulars, may be found in Phil.
Datt, de pace publica Imperii, lib. iv. The ca-
pital articles are pointed out in Pfeffel Abregé
de PHiftoire & Droit publique d’Allemagne,
p- 556. 581. ; and in Traité du Droit publique
de ’Empire par M. le Coq. de Villeray. The two
laft treatifes are of great authority, having been
compofed under the eye of M. Schoepflin of
Strafburg, one of the ableft pubhck lawyers in
Germany.

MOTE XXIV. Seer. L p.78. [AA]

IT is not eafy to fix with precifion the period at
which Ecclefiafticks firft began to claim exemp-
tion from the civil jurifdiction. It is certain, that
during the early and pureft ages of the church,
they pretended to no fuch immunity. The au-

Bb 4 thority
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thority of the civil magiftrate extended to all per<
fons, and to all caufes, This fact has not only
been clearly eftablifhed by Proteftant authiors, but
is admitted by many Roman Catholicks of emi-
nence, and particularly by the writers in defence
of the liberties of the Gallican church. There
are feveral original papers publifhed by Muratori,
which fhew that, in the ninth and tenth centuries,
caufes of the greateft importance relating to eccle-
fiafticks were ftill determined by civil judges.
Antiq. Tral. vol. v. differt. Ixx. Proofs of this
are produced likewife by M. Houard, Anciennes
Loix des Frangois, &c. vol. i. p. 209. Eccle-
fiafticks did not fhake off all at once their fub<
jection to civil courts. This privilege, like their
other ufurpations, was gained {lowly, and ftep by
ftep. This exemption feems at firlt to have been
merely an act of complaifance, flowing from vene-
ration for their charater. Thus from a charter
of Charlemagne in favour of the church of Mans,
A.D. 796, to which M. PAbbé de Foy refers in
his Notice de Diplomes, tom. i. p. 201, that
monarch direéts his judges, if any difference thould
arife berween the adminiftrators of the revenues
of that church and any perfon whatever, not to
fummon the adminiftrators to appear in. mallo
publico; but firft of all to meet with them, and
to endeavour to accornmodate the difference in an
amicable manner. This indulgence was in pro-
cefs of time improved into a legal exemption 3
which was founded on the fame fuperftitious refpeét
of the laity for the clerical charaéter and function.

A res
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A remarkable inftance of this occurs in a charter of
Frederick Barbarofla, A. D. 1172, to the monaftery
of Altenburg. He grants them judicium non tan-
tum fanguinolentis plagze, fed vite & mortis; he
prohibits any of the royal judges from difturbing
their jurifdiction; and the reafon which he gives for
this ample conceflion is, nam quorum, ex Dei gra-
tia, ratione divini minifterii onus leve eft, & jugum
fuave 3 nos penitus nolumus illius oppreffionis con-
tumelia, vel manu Laica fatigari. Mencken. Script.
rer, Germ. vol. iii. p. 1067.

It is not neceffary for illuftrating what is con-
tained in the text, that I fhould defcribe the manner
in which the code of the canon law was compiled,
and fhew that the doélrines in it moft favourable
to the power of the clergy, are founded on igno-
rance, or fupported by fraud and forgery. The
reader will find a full account of thefe in Gerard.
Van Maftricht. Hiftoria Juris Ecclefiaftici, & in
Science de Government par M. Real, tom. vii
c. 1. & 3. § 2, 3, &c. The hiftory of the pro-
grefs and extent of ecclefiaftical jurifdiction, with
an account of the arts which the clergy employed
in order to draw caufes of every kind into the
fpiritual courts, is no lefs curious, and would
throw great light upon many of the cuftoms and
inftitutions of the dark ages; but it is likewife
foreign from the prefent fubjet. Du Cange in
his Gloflary, voc. Curia Chriftianitatis, has col-
le¢ted moft of the caufes with refpeé to which
the clergy arrogated an exclufive jurifdiction, and

refers
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refers to the authors, or original papers, which
confirm his obfervations, Giannoné in his Civil
Hiftory of Naples, lib. xix. § 3. has ranged thefe
under proper heads, and fcrutinizes the preten-
fions of the church with his ufual boldnefs and
difcernment. M. Fleury obferves, that the clergy
multiplied the pretexts for extending the authority
of the fpiritual courts, at fuch a rate, that it was

" in their power to withdraw every perfon and every

caufe from the jurifdiction of the civil magiftrate,
Hift. Ecclef. tom. xix. Difc. Prelim. 16. But
how ill-founded foever the jurifdition of the
clergy may be, or whatever might be the abufes
to which their manner of exercifing it gave rife,
the principles and forms of their jurifprudence
were far more perfet than that which was known
in the civil courts. It is probable that ecclefi-
afticks never fubmitted, during any period in the
middle ages, to the laws contzined in the codes
of the barbarous nations, but were governed
entirely by the Roman law. They regulaced all
their tranfattions by fuch of its maxims as were
preferved by tradition, or were contained in the
Theodofian code, and other books extant among
them, This we learn from a cuftom which pre-
vailed univerfally in thofe ages. Every perfon was
permitted to chufe among the various codes of
laws then in force, that to which he was willing
to conform. In any tranfadion of importance,. it
was ufual for the perfons contradting to mention
the law to which they fubmitted, that it might be.

known how any controverfy that fhould arife be- -
tween
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tween them was to be decided, Innumerable proofs
of this occur in the charters of the middle ages:
But the clergy confidered it as fuch a valuable pri-
vilege of their order to be governed by the Roman
law, that when any perfon entered into holy orders,
it was ufual for him to renounce the laws to which
he had been formerly fubjeét, and to declare that
he now fubmitted to the Roman law. Conftat me
Johannem clericum, filium quondam Verandi, qui
profeflus fum, ex natione mea, lege vivere Lan-
gobardorum, fed tamen, pro honore ecclefiaftico,
lege nunc videor vivere Romana. Charta, A. D.
1072. Farulfus prefbyter qui profeflus fum, more
facerdotii mei, lege vivere Romana. Charta,
A. D. 1075. Muratori Antichita Eftenfi. vol. i.
p- 78. See likewife FHouard Anciennes Loix des
Frangois, &c. vol. i. p. 203.

Tre code of the canon law began to be com-
piled early in the ninth century. Mem. de I’Acad.
des Infcript, tom. xviil. p. 346, &c. * It was above
two centuries after that before any colletion was
made of thofe cuftoms, which were the rule of
judgments in the courts of the barons. Spiritual
judges decided, of courfe, according to written and
known laws; Lay judges, left without any fixed
guide, were direfted by loofe traditionary cuftoms.
But befides this general advantage of the canon
law, its forms and principles were more confonant
to reafon, and more favourable to the equitable
decifion of every point in controverfy, than thofe
which prevailed in lay courts. It appears from Notes

XXI.
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XXI. and XXII concerning private wars, and the
trial by combat, that the whole fpirit of ecclefi-
aftical jurifprudence was adverfe to thefe fangui-
nary cuftoms which were deftructive of juftice ;
and the whole force of ecclefiaftical authority was
exerted to abolifh them, and to fubftitute trials by
law and evidence in their room. Almoft all the
forms in lay courts which contribute to eftablifh,
and continue to preferve order in judicial proceed-
ings, are borrowed from the canon law. Fleury
Inftit. du droit canon. part iii. c. 6. p. 52. St.
Louis in his Eftabliffemens confirms many of his
new regulations concerning property, and the ad-
miniftration of juftice, by the authority of the
canon law, from which he borrowed them. Thus,
for inftance, the firft hint of attaching moveables
for the recovery of a debt, was taken from the
canon law. Eftabl, liv. ii. ¢, 21. and 40. And
likewife the cefio bonorum, by a perfon who was
infolvent. lbid. In the fame manner, he efta-
blithed new regulations with refpet to the effeéts
of perfons dying inteftate, liv. i. c. 8g.  Thefe
and many other falutary regulations, the Cano-
nifts borrowed from the Roman law. Many other
examples might be produced of more perfect ju-
rifprudence in the canon law than was known in
lay courts. For that reafon it was deemed an high
privilege to be fubjeét to ecclefiaftical jurifdiction.
Among the many immunities, by which men were
allured to engage in the dangerous expeditions for
the recovery of the Holy Land, one of the moft

confiderable was the declaring fuch as took the
Crofs
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Crofs to be fubject only to the fpiritual courts. See
Note XIII. and Du Cange, voc. crucis privilegia.

NOTE XXV. Secr.l p.8o. [BB].

Tae rapidity with which the knowledge and
ftudy of the Roman law {pread over Europe, is
amazing. The copy of the Pandets was found
at Amalphi, A.D. 51137. Irnerius opened a col-
lege of civil law at Bologna a few years after.
Giann. Hift. book xi. ¢, 2. It began to be taught
as a part of academical learning in different parts
of France before the middle of the century. Vac-
carius gave lectures on the civil law at Oxford, as
early as the year 1147. A regular fyftem of feu-
dal law, formed plainly in imitation of the Ro-
man code, was compofed by two Milanefe law-
yers about the year 1150. Gratian publifhed the
code of canon law, with large additions and emen-
dations, about the fame time. The earlieft col-
le&tion of thofe cuftoms, which ferved as the rules
of decifion in the courts of jultice, is the Afifes de
Ferufalem. They were compiled, as the preamble
informs us, in the year 1099, and are called Jus
Confuetudinarium quo regebatur regnum orientale.
‘Willerm. Tyr. lib. xix. c¢. 2. But peculiar circum-
ftances gave occafion to this early compilation.
The victorious Crufaders fettled as a colony in a
foreign country, and adventurers from all the dif-
ferent nations of Europe compofed this new fo-
ciety. It was neceffary on that account to afcer-
tain the laws and cuftoms which were to regulate
the tranfaétions of bufinefs, and the adminiftration
of juftice among them, Butin no country of Eu-

rope
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rope was there, at that time, any colle&ion of
cuftoms, nor had any attempt been made to render
law fixed, The firft undertaking of that kind was
by Glanville, Lord Chief Jultice of England, in
his Tractatus de Legibus & Confuetudinibus An-
glize, compofed about the year 1181, The Re-
giam Majeftatem in Scotland, afcribed to David L.
feems to be an imitation, and a fervile one of
Glanville. Several Scottith Antiquaries, under
the influence of that pious credulity, which dif
pofes men to affent, wicthout hefitation, to what-
ever they deem for the honour of their native
country, contend zealoufly that the Regiam Maje-
ftatem is a produétion prior to the treatife of Glan-
ville; and have brought themfelves to believe
that a nation in a fuperior ftate of improvement
borrowed its laws and inflitutions, from one con-
fiderably lels advanced in its political progrefs.
The internal evidence (were it my province to ex-
amine it) by which this theory might be refuted,
is, in my opinion, decifive. The external circums~
ftances which have feduced Scottith authors into
this miftake, have been explained with fo much
precifion and candour by Sir David Dalrymple, in
his Examination of fome of the arguments for the
high antiquity of Regiam Majeftatem, Edin. 1769,
410, that it is to be hoped the controverfy will
not be again revived. Pierre de Fontaines, who
tells us that he was the firft who had attempted
fuch a work in France, compofed his Confeil,
which' contains an account of the cuftoms of

the country of Vermandois, in the reign of
St.
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St. Louis, which began A.D. 1226. Beauma-
noir, the author of the Couffumes de Beanvoifis,
lived about the fame time. The Eftablifitmens
of St. Louis, containing a large colleftion of
the cuftoms which prevailed within the royal do-
mains, were publifhed by the authority of that
monarch. 4&s foon as men became acquainted
with the advantages of having written cuftoms and
laws to which they could have recourfe on every
occafion, the method of colleting them became
common., Charles VII. of France, by an ordo-
nance, A.D. 1453, appointed the cuftomary laws
in every province of France to be colleéted and
arranged. Velley and Villaret, Hiftoire, tom. xvi.
p. 113. His fucceflor, Louis XI. renewed the
injunétion. But this falutary undertaking hath
never been fully ‘executed, and the French jurif-
prudence remains thore obfcure and uncertain than
if thefe prudent regulations of their monarchs had’
taken effe@®. A praétice was ‘eftablithed in the
middle ages, which affords the cleareft proof that
judges, while they had no -other rule to dirett
their decrees but unwritten and traditionary euf™
toms, were often at a lofs how to find out the faéts’
and principles, according to which they were bound'
to decide. They were obliged in dubious cafes
to'call a certain number of old men, and to I'aji'.
the cafe before them, that they might inform them
what was the praétice or cuftom with regard to'the
point. This was called Eunguefie par tourbe. Du
Cangge, voc. Zurba. The effeéts of the revival of
the Roman jurifprudence have been explained by
M. de Montefquieu, hiv, xxviil. ¢. 42. and by Mr.

' Hume,
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Hume, Hift. of England, vol.ii. p.441. 1have
adopted many of their ideas. Who can pretend to
review any fubjeét which fuch writers have confider-
ed, without receiving from them light and informa-
tion? At the fame time I am convinced that the
knowledge of the Roman law was not {o entirely
loft in Europe during the middle ages, as is com-
monly believed. My fubje&t does not require me
to examine this point. Many ftriking faéts with
regard to it are colleCted by Donato Antonio
d’Afti Dall’ Ufo e autorita della ragione civilé nelle
provincie dell’ Imperio Occidentale. Nap. 1751.
2 vol. 8vo.

Trar the civil law is intimately connected with
the municipal jurifprudence in feveral countries of
Europe, is a faé {o well known, that it needs no
illuftration, Even in England, where the common
law is fuppofed to form a fyftem perfeétly diftinét
from the Roman code, and although fuch as ap-
ply in that country to the ftudy of the common law
boaft of this diftin¢tion with fome degree of affe@a-
tion, it is evident that many of the ideas and maxims
of the civil law are incorporated into the Englith ju-
rifprudence. This is well illuftrated by the inge-
nious and learned author of Obfervations on the
Statutes, chiefly the more ancient. 2d edit. p. 66.

NOTE XXVL Sger. L p. 82, [CC].

Tue whole hiftory of the middle ages makes
it evident, that war was the fole profeffion of gen-
tlemen, and the only obje&t attended to in their

education,
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education, Even after fome change in manners
began to take place, and the civil arts of life had
acquired fome reputation, the ancient ideas with
refpet to the accomplithments neceffary for a per-
fon of noble birth, continued longin forcé. In the
Memoires de Fleuranges, P: 9s &ec. we have an ac-
count of the youthful exercifes and occupations of
Francis I. and they are altogether martial and athle-
tick. That father of letters owed his rcilfh for them;
not to education, but to his own good fenfe, and
good tafte. The manners of the fuperior order of
ecclefiafticks during the middle ages; furnifh the
ftrongeft proof that the dii‘cin&ion of profefiions was
hardly known in Europe. The functions ahd cha-
rader of the clergy are obvioufly very different
from thofe of laymen; and among the inferior or-
ders of churchmen, this conitituted a diftinét cha-
racter feparate from that of othér citizens. But the
dignified ecclefiafticks, who were frequently of noble
blrth were above fuch a diftinétion 3 they retained
the idea of what belonged to them as gentlemen,
and in {pite of the decrccs of Popes, or the canons
of councils, they bore arms, led their vafials to the
field, and fought at their head in battle. Among
them the priefthood was fcarcely a feparaté proféf-
fion; the military accomplithments which they

thought effential to them as gentlemen, were cul="

tivated ; the theological fcience, and pacifick vir-
tues fuitable to their fpiritual funétion, were ne-
gleted and defpifed.

As foon as the {cience of law became a labo=
rious {tudy, and the practice of it a feparate pro-
Vou, 1. Che feflion,
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fefion, fuch as rofe to éminence in it obtained hos
nours formerly appropriated tofoldiers. Knighthood
was the moft illuftrious mark of diftinCtion during
feveral ages, and conferred privileges to which rank
or birth alone were not entitled. To this high dig-
nity perfons eminent for their knowledge of law
were advanced, and by that, were placed on a level
with thofe whom their military talents had render-
ed confpicuous. Miles Fuftitie, Miles Literatus
became common titles, Matthew Paris mentions
fuch knights as early as A.D. 1251. If a judge
attained a certain rank in the courts of juftice, that
alone gave him a right to the honour of knight-
hood. Pafquier Recherches, liv. xi. c. 16. p. 130.
Differtations hiftoriques fur la Chevalerie par Ho-
noré de Sainte Marie, p. 164, &c. A profeflion
that led to offices, which ennobled fuch as held
them, grew into credit, and the people of Europe
became accuftomed to fee men rife to eminence by
civil as well as military talents,

NOTE XXVIL Szer. L p. 86. [DD].

Tue chief intention of thefe notes, was to bring
at once under the view of my readers, fuch facts
and circumftances as tend to illuftrate or confirm
what is contained in that part of the hiftory to
which they refer. When thefe lay fcattered in
many different authors, and were taken from books
not generally known, or which it would be dif=
agreeable to confult, 1 thought it would be of ad-
vantage to collet them together. But when every
thing neceflary for the proof or illuftration of my
narrative or reafoning may be found in any Oﬁ]:

: boo
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- book which is generally known, or deferves to ke
fo, I fhall fatisfy myfelf wich referring to it.  This
is the cafe with refpect to Chivalry. Almoft every
fac which I have mentioned in the text, together
with many other curious and inftru&ive particulars
concerning this fingular inftitution, may be found
in Memoires {ur ’ancienne Chevalerie confiderée
comme une eftabliffement politique & militaire, par
M. de la Curne de St, Palaye,

NOTE XXVIIL Szer. L p. gr. [EE]

Tue fubje&t of my enquiries does net call me
to write a hiftory of the progrefs of fcience, The
facts and obfervations which I have produced, are
fufficient to illuftrate the effeéts of its progrefs
upon manners and the ftate of fociety. While
fcience was altogether extinét in the weftern parts
of Europe, it was cultivated in Conftantinople and
other parts of the Grecian Empire. But the {fub-
tile genius of the Greeks turned almoft entirely to
theological difputation. The Latins borrowed
that {pirit from them, and many of the controver-
fies which ftill occupy, and divide theologians,
took their rife among the Greeks, from whom the
other Europeans derived a confiderable part of
their knowledge. Sce the teftimony of ZEneas
Sylvius ap. Conringium de antiq. academicis, p. 43.
Hiftoire literaire de France, tom. vii. p. 113, &c.
tom. ix. p. 151, &c. Soon after the Empire of
the Caliphs was eftablifhed in the Eaft, fome
illuftrious princes arofe among them, who encou-
raged fcience, But when the Arabians turned their

Cca2 attention
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attention to the literature cultivated by the ancient
Greeks and Romans, the chafte and corret tafte of
their works of genius appeared frigid and unani-
mated to a people of a more warm imaginatiomn.
It was impofiible for them to admire the poets and
hiftorians of Athens, or of Rome, But they were
fenfible of the merit of their philofophers.  The
operations of the intelle&t are more fixed and uni-
form than thofe of the fancy or tafte. Truth
makes an impreflion nearly the fame in every
place ; the ideas of what is beautiful, elegant, or
{fublime, vary in different climates. ‘The Arabi-
ans, though they neglected Homer, tranflated the
moft eminent of the Greek philofophers into their
own language ; and, guided by their precepts and
difcoveries, applied themfclves with great ardour
to the ftudy of geometry, aftronomy, medicine,
dialectics, and metaphyfics, In the three former
they made confiderable and ufeful improvements,
which have contributed not a little to advance
thofe fciences to that high degree of perfection
which they have attained. In the two latter, they
chofe Ariftotle for their guide, and refining on the
fubtle and diftinguithing fpirit which charaterizes
his philofophy, they rendered it altogether frivo-
lous or unintelligible. The fchools eftablithed
in the Eaft for teaching and cultivating thefe fci-
ences, were in high reputation. They communi-
cated their love of fcience to their countrymen,
who conquered Afia and Spain; and the fchools
inftituted there were little inferior in fame to thofe
in the Eaft. Many of the perfons who diftin-
guifhed themfelves by their proficiency in fcience

in
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in the twelfth and thirteenth centuries, were educat-
ed among the Arabians. Bruckerus collects many
inftances of this, Hiftor. Philof. v. iii. p- 681, &c.
Almoft all the men eminent for {cience during fe-
veral centuries, were inftructed in the philofophy
of the Arabians. The firft knowledge of the Arif-
totelian philofophy in the middle ages, was acquir-
ed by tranflations of his works out of the Arabick.
The Arabian commentators were deemed the moft
fkilful and authentick guides in the ftudy of his
fyftem. Conring. antiq. acad. Diff. iii. p. ¢35, &c.
Supplem. p. 241, &c. Murat. antiquit. Ital. vol.
iil. p. 932, &c. From them the Schoolmen de-
rived the genius and principles of their philofophy,
which contributed fo much to retard the progrefs
of true {cience,

THe eftablifhment of Colleges or Univerfities
is a remarkable xra in literary hiftory. The
fchools in cathedrals and monafteries confined
themfelves chiefly to the teaching of grammar.
There were only one or two malters employed in
that office. * But in colleges, profeffors were ap-
pointed to teach all the different parts of fcience.
T'he courfe or order of education was fixed. The
time that ought to be allotted to the ftudy of each
fcience was afcertained. A regular form of trying
the preficiency of ftudents was prefcribed; and
academical titles and honours were conferred on
fuch as acquitted themfelves with approbation.
A good account of the origin and nature of thefe
is given by Scb. Bacmeifterus Antiquitates Rofto-
chienfes, five, Hiftoria Urbis & Academiz Roftoch,

Cc 3 ap,
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ap. Monumenta inedita Rer. Germ. per E. J. de
Wellphalen, vol. iil, p. 781. Lipl. 1743, The
fieft obfcure mention of thefe academical degrees
in the Univerfity of Paris (from which the other
univerfities in Europe have borrowed moft of their
cuftoms and inftitutions) occurs A. D. 1215,
Crevier. hift. de 'univ. de Paris, tom. i. p. 296,
&c. They were completely eftablithed A. D. 1231,
1b. 248. It is unneceffary to enumerate the feveral
privileges to which batchelors, mafters, and doc-
tors were entitled. One circumitance is fufficient
to demonftrate the high degree of eftimation in
which they were held. Doctors in the different
faculties contended with knights for precedence,

- and the difpute was terminated in many inflances

by advancing the former to the dignity of knights
hood, the high prerogatives of which I have
mentioned. It was even afferted, that a dotor
had a right to that title without creation. Bar-
tolus taught doctorem altualiter regentem in
jure civili per decennium effici militem ipfo faéta.
Honoré de St. Marie Differt. p. 165. This was
called Chevalerie de leGures, and the perfons ad-
vanced to that dignity, milites Clerici. Thefe new
eftablifhments for education, together with the
extraordinary honours conferred on learned men,
greatly increafed the number of fcholars, In thel
year 1262, there were ten thoufand ftudents in
the univerfity of Bologna; and it appears from:
the hiftory of that univerfity, that law was the
only fcience taught in it at that time. In the year
1340, there were thirty thoufand in the univerfity

@ of
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of Oxford. Speed’s Chron. ap. Anderfon’s Chro-
nol. Deduétion of Commerce, vol.i. p.172. In
the fame century, ten thoufand perfons voted in a
queftion agitated in the univerfity of Paris; and as
graduates alone were admitted to that privilege, the
number of ftudents muft have been vaftly great.
Velly Hift, de France, tom. xi. p. 147. There
were indeed few univerfities in Europe at that times
but fuch a number of ftudents may neverthelefs be
produced as a proof of the extraordinary ardour
with which men turned to the ftudy of fcience in
thofe ages ; it fhows likewife that they already be-
gan to confider other profeflions than that of a fol-
dier as honourable and ufefuk

NOTE XXIX. S8szcr.L p.93. [FF]L

Tue great variety of {fubjeéts which I have en-
deavoured to illuftrate, and the extent of this upon
which I now enter, will juftify my adopting the
words of M. de Montelquieu, when he begins to
treat of commerce. ¢ The fubjeét which follows
« would require to be difcuffed more at large;
« but the nature of this work does not permit it.
« I with to glide on a tranquil flream; but I am
¢ hurried along by a torrent.”

Maxy proofs occur in hiftory of the little inter-
courfe between nations during the middle ages.
Towards the clofe of the tenth century, Count
Bouchard intending to found a monaftery at Ste
Maur des Foffes, near Paris, applied to an abbot

Ccy of
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of Clugny in Burgundy, famous for his fanctity,
intreating him to conduct the monks thither. The
language in which he addrefled that holy man is
fingular: He tells him, that he had undertaken
the labour of fuch a great journey ; that he was
fatigued with the length of it, therefore hoped to
obtain his requeft, and that his journey into fuch
a diltant country thould not be in vain. The an-
fwer of the abbot is ftill more extraordinary : He
refufed to comply with his defire, as it would be
extremely fatiguing to go along with him into a
ftrange and unknown region. Vita Burchardi
venerabilis Comitis  ap. ‘Bouquet Rec. des Hift.
vol. x. p. 35:., Evenfo late as the beginning of
the twelfth century, the monks of Ferrieres in the
diocele of Sens did nat know that there was fuch
a city as Tournay in Flanders; and the monks
of St. Martin of Tournay were equally unac-
quainted with the ficuation of Ferrieres. A tranfe
aétion in which they were both concerned, made
it neceffary for them to have fome intercourle,
The mutual intereft of both monafteries prompted
each to find out the fituation of the other. After
a long fearch, which is particularly defcribed, the
difcovery was made by accident. Herimannus
Abbas de Reftauratione St. Martini Tornacenfis
ap. Dacher, Spicel. vol. xii. p.400. The igno-
rance of ;the middle ages with refpeét to the fitua-
tion and geogrdphy of remote countries was ftill
more remarkable. The molt ancient geographical
chart which now remains as a monument of the .
flate of that {cience in Europe dyring the middlg |

ages,
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eges, is found in a manufcript of the Chronique
de St, Denys. There the three parts of the earth
then known are fo reprefented, that Jerufalem is
placed in the middle of the globe, and Alexandria
appears to be as near to it as Nazareth, Mem. de
PAcad. des Belles Lettres, tom. xvi. p. 135.
There feems to have been no inns or houfes of
entertainment for the reception of travellers during
the middle ages. Murat. Antiq. Ital. vol. iii.
p- 581, &c. This is a proof of the little inter-
courfe which took place between different nations.
Among people whofe manners are fimple, and
who are {eldom vifited by ftrangers, hofpitality is
a virtue of the firft rank. This duty of hofpitality
was fo neceffary in that ftate of fociety which took:
place during the middle ages; that it was not
confidered as one of thofe virtues which men may
practife or not, according to the temper of their
minds, and the generofity of their hearts. Hof-
pitality was enforced by ftatutes, .and fuch as
neglected this ‘duty were liable to punithment.
Quicunque hofpiti venienti le@um, aut focum
negaverit, trium folidorum inlatione mulétetur,
Leg. Burgund. tit. xxxviii. § 1. Si quis homini
aliquo pergenti in  itinere ‘manfionem vetaveric
fexaginta folidos componat in publico. Capitul.
lib. vi. § 82. This increafe of the penalty, at a
period fo long after that in which the laws of the
Burgundians were publifhed, and when the ftate
of fociety was much improved, is very remark-
able. Other laws of the fame purport are col-
JeCted by Jo. Fred. Polac, Syflema Jurifprud. Ger-
: manica,
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manicae, Lipli 1733. p. 75, The laws of the
Slavi were more rigorous than any that he men.
tions ; they ordained, ¢ that the moveables of an
inhofpitable perfon fhould be confifcated, and his
houfe burnt. They were even fo folicitous for
the entertainment of ftrangers, that they permitted
the landlord to fteal for the fupport of his gueft,”
Quod no¢tu furatus fueris, cras appone, holpiti-
bus. Rerum Mecleburgicar, lib, viii, a Mat. Jo.
Beehr, Lipf. 1751. p. 50. In confequence of
thefe laws, or of that ftate of fociety which made
it proper to enat them, hofpitality abounded
while the intercourfe among men was inconfider-
able, and fecured the ftranger a kind reception
under every roof where he chole to take fhelcer,
This, too, proves clearly, that the intercourfe
among men was rare, for as foon as this increafed,
what was a pleafure became a burden, and the en=-
tertaining of travellers was converted into a branch
of commerce.

But the laws of the middle ages afford a proof
ftill more convincing of the fmall intercourfe bes
tween different nations. The genius of the Feudal
fyftem, as well as the fpirit of jealoufy which
always accompanies ignorance, concurred in dil-
couraging ftrangers from fettling in any country.
If a perfon removed from one province in a king-
dom to another, he was bound within a yearand
day to acknowledge himfelf the vaflal of the
baron in whofe eftate he fettled 5 if he neglected

to
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to do fo, he became liable to a penalty; and if
at his death he neglected to leave a certain legacy
to the baron within whofe territory he refided,
all his goods were .confifcated. The hardfhips
impofed on foreigners fettling in a ftrange country,
were ftill more intolerable, In more early times,
the fuperior lord of any territory in which a fo-
reigner fettled, might feize his perfon, and reduce
him to fervitude., Very ftriking inftances of this
occur in the hiftory of the middle ages. The
cruel depredations of the Normans in the ninth
century, obliged many inhabitants of the maritime
provinces of France to fly into the interior parts
of the kingdom. But inftead of being received
with that humanity to which their wretched con-
dition entitled them, they were reduced to a ftate
of fervitude. Both the civil and ecclefiaftical
powers found it neceflary to interpofe, in order to
put a ftop to this barbarous practice. Potgieffer.
de Statu Servor. lib. i. c. 1. § 16. In other coun-
tries, the laws permitted the inhabitants of the
maritime provinces to reduce fuch as were fhip-
wrecked on their coaft to fervitude. Ibid. § 17.
T his barbarous cuftom prevailed in many countries
of Europe. The praétice of feizing the goods of
perfons who had been fhipwrecked; and of con-
filcating them as the property of the lord on'whofe
manor they were thrown, feems .to have been
univerfal. De Weltphalen Monum. inedita Rer.
Germ. vol. iv. p. goy, &c: et Du Cange, voc.
Laganum, Beehr. Rer. Mecleb. lib. p. 512. Among
the ancient Welfh, three forts of ‘perfons, a mad-

man,
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man, a f{tranger, and a leper, might be killed with
impunity. Leges Hoel Dda, quoted in Obferva,
on the Statutes, chiefly the more ancient, p. 22,
M. de Lauriere produces feveral ancient deeds
which prove that in different provinces of France,
frangers became the flaves of the lord on whofe
kands they fettled. Gloffaire du Droit Frangois,
Art. Aubaine, p. 9g2. Beaumanoir fays, ¢ that
there are feveral places in France, in which if a
flranger fixes his relidence for a year and day, he
becomes the flave of the lord of the manor.” Couft.
de Beauv. ch. 125. p. 254. As a pradlice fo con-
trary to humanity could not fubfift, the fuperior
lords found it neceffary to reft fatisfied with levy-
ing certain annual taxes from aliens, or impofing
upon them fome extraordinary duties or fervices.
But when any ftranger died, he could not convey
his effeéts by will ; and all his real as well as
perfonal eftate fell to the King, or to the lord of
the barony, to the exclufion of his natural heirs,
This is termed in France Droit d’Aubaine. Pref,
de Laurier, Ordon. tom. i. p. 15. Bruffel. tom. ii.
P- 944. Du Cange, voc. Albani. Pafquier Recher-
ches, p. 367. This praice of confifcating the
effeéts of ftrangers upon their death was very an-
cient. It is mentioned, though very obfcurely,
in a law of Charlemagne, A.D. 813. Capitul
Baluz. p. 507. § 5. Not only perfons who were
born in a foreign country were fubje&t to the
Droit d’Aubaine, but in fome countries fuch as
removed from one diocefe to another, or from the
Jands of one baron to another, Bruffel. vol. i

p- 947¢
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p. 947. 949. It is hardly poffible to conceive
any law more unfavourable to the intercourfe be-
tween nations. Something f{imilar to it, however,
may be found in the ancient laws of every king-
dom in Europe. With refpeét to Italy, fee Murat.
Ant. vol.ii. p. 14. It is no fmall difgrace to the
French jurifprudence, that this barbarous, inhof-
pitable cuftom fhould ftill remain in a nation fo
highly civilized.

Tre confufion and outrage which abounded
under a feeble form of government, incapable of
framing or executing falutary laws, rendered the
communication between the different provinces
of the fame kingdom extremely dangerous, It
appears from a letter of Lupus, abbot of Fer-
fieres, in the ninth century, that the highways
were fo much infefted by banditti, that it was
neceflary for travellers to form themfelves into
companies or caravans, that they might be fafe
from the affaults of robbers. Bouquet Recueil
des Hift. vol. vii. p. 515, The numerous regu-
lations publifhed by Charles the Bald in the fame
century, difcover the frequency of thefe diforders;
and fuch aéts of violence were become {o com-
mon, that by many they were hardly confidered
as criminal. For this reafon the inferior judges
~ called Centenarii were required to take an oath,
that they would neither commit any robbery them-
Jelves, nor protet fuch as were guilty of that
crime. Capitul. edit, Baluz. vol. ii. p. 63. 65.
The hiftorians of the ninth and tenth centuries

give
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give pathetic defcriptions of thefe diforders. Some
remarkable pallages to this purpofe are colletted by
Mat. Jo. Beerh. Rer. Meeleb. lib. viii. p. 603, They
became fo {requent and audacious, that the autho.
rity of the civil magiftrate was unable to reprefg
them. The ecclefiaftical jurifdiction was called in
to aid it. Councils were held with great folemni.
ty, the bodies of the faints were brought thither,
and in prefence of their facred reliques; anathemag
were denounced againft robbers, and other viola-
tors of the publick peace. Bouquet Recueil des
Hift. tom. x. p. 360. 431. 536. One of thefe forms
of excommunication iffued A. D. 988, is ftill pre.
ferved, and is fo fingular, and compofed with elo-
quence of fuch a peculiar kind, that it will not per.
haps be deemed unworthy of a place here. Afier
the vfual introduétion, and mentioning the out
rage which gave occalion to the anathema, it runs
thus; ¢ Obtencbrefcant oculi veftri, qui concupi-
verunt; arefcant manus, qua rapuerunt, debilitens
tur omnia membra, qua adjuverunt. Semper la-
boretis, nec requiem inveniatis, fructuque veftri
laboris privemini. Formidetis, & paveatis, i facie
perfequentis, & non perfequentis hoftis, ut tabe-
{cendo deficiatis.  Sit portio veftra cum Juda tra-
ditore Domini, in terra mortis et tenebrarums;
donec corda veftra ad fatisfactionem plenam con-
vertantur. Ne ceflfent a vobis ha malediciones,
fcelerum veftrorum perfecutrices, quamdiu per-
manebitis in peccato pervalionis, .Amen, Fials
Fiat.,” Bouquet, Ib. p. 517, :

NOTE
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NOTE XXX. Seer. I p.98. [GG].

Wire refpe&t to the progrefs of commerce
which I have defcribed, p. 93, &c. it may be ob-
ferved that the Italian ftates carried on fome com-
merce with the cities of the Greek empire, as
early as the age of Charlemagne, and imported
into their own country the rich commodities of
the eaft. Murat. Antiq. Ital. vol.ii. p. 882. In
the tenth century, the Venetians had opened a
trade with Alexandria in Egypt. Ibid. The in-
habitants of Amalphi and Pifa had likewife ex-
tended their trade to the fame ports. Murat, 1b,
p: 884, 885. The effetts of the Crufades in
increafing the wealth and commerce of the Italian
ftates, and particularly that which they carried
on with the Eaft, I have explained, page 34th of
this volume. They not only imported the Indian
commodities from the Eaft, but eftablifhed manu-
faGtures of curious fabrick in their own country.
* Several of thefe are enumerated by Muratori in his
Differtations concerning the arts and the weaving
of the middle ages. Antiq. Ital, vol. ii. p. 340.
399. They made great progrefs, particularly in
the manufa&ure of filk, which had long been
peculiar to the eaftern provinces of Afia. Silk
ftuffs were of fuch high price in ancient Rome,
that only a few perfons of the firft rank were able
to purchafe them. Under Aurelian, A.D. 270,
a pound of filk was equal in value to a pound of
gold. Abfit ut auro fila penfentur. Libra enim
auri‘tunc libra ferici fuit, Vopifcus in_Aureliano.

Jultinian,
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Juftinian, in the fixth century, introduced the arf
of rearing filk-worms into Greece, which rendered
the commodity fomewhat more plentiful, though
ftill it was of fuch great value, as to remain an
article of luxury or magnificence, referved only
for perfons of the firlt order, or for publick fo-
lemnities. Roger I. King of Sicily, about the
year 1130, carried off a number of artificers im
the filk trade from Athens, and fettling them in
Palermo, introduced the culture of filk into his
kingdom, from which it was communicated to
other parts of Italy. Gianon. Hift. of Naples,
b. xi. c. 7. This feems to have rendered filk fo
common, that about the middle of the fourteenth
century, a thoufand citizens of Genoa appeared in
one proceffion clad in filk robes. Sugar is like-
wife a produ&ion of the Eaft. Some plants of
the fugar-cane were brought from Afia; and the
firlt attempt to cultivate them in Sicily was made
about the middle of the twelfth century. From

. thence they were tranfplanted into the fouthern

provinces of Spain. From Spain they were car-
ried to the Canary and Madeira ifles, and at
length into the new world, Ludovico Guicciar-
dini, in enumerating the goods imported into
Antwerp, about the year 15 0, mentions the fugar
which they received from Spain and Portugal as
a confiderable arricle. He defcribes that as the
produt of the Madeira and Canary iflands. Def-
critt. de Paefi Bafli, p. 180, 181. The fu-
gar-cane was introduced into the Weft-Indies
before that time, but the cultivation of it was

not
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not fo confiderable as to furnifh an article in coms
merce, In the middle ages, though fugar was not
raifed in fuch quantities, or employed for fo many
purpofes, as to become one of the common necef-
faries of life, it appears to have been a confiderable
article in the commerce of the Italian ftates.

Trese various commodities with which the Tta-
lians furnifhed the other nations of Europe, pro-
cured them a favourable reception in every king-
dom. They were eftablithed in France in the thir-
teenth century with moft extenfive immunities.
They not only obtained every indulgence favour-
able to their commerce, but perfonal rights and
privileges were granted to them, which the natives
of the kingdom did not enjoy. Ordon. tom. iv.
p- 668. By a fpecial provifo, they were exempted
from the droit d’aubaine. 1Ibid. p. 670. As the
Lombards engroffed the trade of every kingdom
in which they fettled, they became mafters of its
cath. Money of courle was in their hands not
only a fign of the value of their commodities, but
became an objeét of commerce itfelf. They dealt
" largely as bankers.  In an ordonance, A.D. 1295,
we find them ftiled mercatores and campfores. They
carried on this as well as other branches of their
commerce with fomewhat of that rapacious fpirit
which is natural to monopolizers who are not re-
ftrained by the concurrence of rivals. An abfurd
opinion, which prevailed in the middle ages, was,
however, in fome meafure, the caufe of their ex-
orbitant demands, and may be pleaded in apology

Vor. I, Dd F for
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for them. Commerce cannot be carried on with
advantage, unlefs the perfons who lend a fum are
allowed a certain premium for the ufe of their
money, as a compenfation for the rifk which
they run in permitting another to traffick with
their ftock. This premium is fixed by law in all
commercial countries, and is called the legal in-
tereft of money. But the Fathers of the church
prepofteroufly applied the prohibitions of ufury in
fcripture to the payment of legal intereft, and con-
demned it as a {in. The {choolmen, mifled by
Ariftotle, whofe fentiments they followed impli-
citly, and without examination, adopted the fame
error, and enforced it. Blackftone’s Commenta-
ries on the laws of England, vol.ii. p. 455. Thus
the Lombards found themfelves engaged in a traf-
fick which was deemed criminal and odious. They
were liable to punifhment if deteéted. They were
not fatisfied, therefore, with that moderate pre-
mium, which they might have claimed if their
trade had been open and authorized by law.
They exatted a fum proportional to the danger
and infamy of a difcovery. Accordingly, we find
that it was ufual for them to demand twenty per
cent. for the ufe of money 'in the thirteenth cen-
tury. Murat, Antiq. Ital. vol. i. p. 893. About
the beginning of that century, the Countefs of
Flanders was obliged to borrow money in order
to pay her hufband’s ranfom. She procured the
fum requilite, either from Italian merchants or
from Jews. The loweft .intereft which the paid
to them was above twenty per cent, and fome of

them
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them exadted near thirty. Martene and Durapd.
Thefaur. Anecdotorum, vol. i. p. 886. In the
fourteenth century, A.D. 1311, Philip IV, fixed
the intereft which might be legally exacted in the
fairs of Champagne at twenty per cent. Ordonan,
tom: i. p. 484. The intereft of money in Aragon
was fomewhat lower. . JamesI. A. D. 1242, fixed
it by law at eighteen per cent. Petr. de Marca.
Marca five Limes Hifpan. app. 1433. As late as
the year 1490, it appears that the intereft of money
in Placentia, was at the rate of forty per cent.
This is the more extraordinary, becaufe at that
time the commerce of the ltalian States was be-
come confiderable, Memorie Storiche de Piacenza,
tom. viil. p. 104, Piac. 1760. It appears from
Lud. Guicciardini, that Charles V. had fixed the
rate of intereft in his dominions in the Low-
Countries at twelve per cent, and at the time when
he wrote about the year 1560, it was not uncom-
mon to exact more than that fum. He complains
of this as exorbitant, and points out its bad effes
both on agriculture and commerce. Defcritt, di
Paefi Baffi, p. 172. This high intereft of money,
is alone a proof that the profits oA commerce were
exorbitant.—The Lombards were likewife efta-
blithed in England in the thirteenth century, and
a conliderable ftreet in the city of London {till
bears their hamie. They enjoyed great privileges,
and carried on an extenfive commerce, particularly
as bankers. See Andesrfon’s Chronol. Deduétion,
vol. 1. p. 137. 160. 204. 231. where the ftatutes
or other authorities which confirm this are quoted.

Dd2 But
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But the chief mart for Italian commodities was at
Bruges. Navigation was then fo imperfet, that a
voyage between the Baltick and Mediterranean
could not be performed in one fummer. For that
reafon, a magazine or ftorehoufe half-way between.
the commercial cities in the north, and thofe in
Italy, became neceflary. Bruges was pitched upon
as the moft convenient ftation. That choice in-
troduced vaft wealth into the Low-Countries.
Bruges was at once the ftaple for Englifh wool;
for the woollen and linen manufactures of the Ne-
therlands ; for the naval ftores, and other bulky
commodities of the North; and for the Indian
commodities, as well as domeftick productions
imported by the Italian States. The extent of its
commerce in Indian goods with Venice alone, ap-
pears from one faét. In the year 1318, five Ve-
netian galeaffes laden with Indian commodities
arrived at Bruges, in order to difpofe of their car-
goes at the fair, Thefe galeaffes were veflels of
very confiderable burden. L. Guic, Defcritt. di
Pacli Baffi, p. 174. Bruges was the greateft em-
porium in all Europe. Many proofs of this oc-
cur in the hiftorians and records of the thirteenth
and fourteenth centuries. But inftead of mulri-
plying quotaticns, I fhall refer my readers to An-
derfon, vol. 1. p. 12, 137. 213, 246, &c. The
nature of this work prevents me from entering into
any long details, but there are fome detached faéts,

-which give an high idea of the wealth both of the

Flemifh and Italian commercial ftates. The Duke

©f Brabant contracted his daughter to the Black

Prince,
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Prince, fon of Edward III. of England, A.D. 1339,
and gave her a portion which would amount to
three hundred thoufand pounds of our prefent
money. Rymer’s Feedera, vol. v. p. 113.  John
. Galeazzo Vifconti Duke of Milan concluded a
treaty of marriage hetween his daughter and Lionel
Duke of Clarence, Edward’s third fon, A.D. 1367,
and granted her a portion equal to two hundred
thouland pounds of our prefent money. Rymer
Feeder. vol, vi. p. 547. Thefe exorbitant fums
fo far exceeding what was then granted by the moft
powerful monarchs, and which appear extraordi-
nary even in the prefent age, when the wealth of
Europe is fo much increafed, muft have arifen from
the riches which flowed into thefe countries from
their extenfive and lucrative commerce. The firft
fource of wealth to the towns fituated on, the Bal-
tick fea, feems to have been the herring-fifhery ; the
fhoals of herrings frequenting at that time the coafts
of Sweden and Denmark, in the fame manner as
they now refort to the Britifh coafts. The effects
of this filhery are thus defcribed by an author of
the thirteenth century. The Danes, fays he, who
were formerly clad in the poor garb of failors, are
now clothed in fcarlet, purple, and fine linen, For
they abound with wealth flowing from their an-
nual fifhery on the coaft of Schonen; fo that all
nations refort to them, bringing their gold, filver,
and precious commodities, that they may purchafe
herrings, which the divine bounty beftows upon
them. Arnoldus Lubecenfis ap. Conring. de Ur-

bib, German. § 87.
Dd 3 Thg
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* Tue Hanfeatick league is the moft powerful
commercial confederacy known in hiftory. Its ori-
gin towards the clofe of the twelfth century, and
the objects of its union, are delcribed by Knip-
feildt Tractatus Hiftorico-Politico Juridicus de Ju-
ribus Civitat. Imper. lib. i. cap. 4. Anderfon has
mentioned the chief faéts with refpect to their com-
mercial progrefs, the extent of the privileges which
they obtained in different countries, their fuccefl-
ful wars with feveral monarchs, as well as the fpirit
and zeal with which they contended for thofe liber-
ties and rights without which it is impofiible to
carry on commerce to advantage. The vigorous
efforts of a fociety of merchants attentive only ta
commercial objeéts, could not fail of diffufing new
and more liberal ideas concerning juftice and order
in every country of Europe where they fettled,

In England, the progrefs of commerce was ex-
tremely flow; and the caufes of this are obvious,
During the Saxon heptarchy, England, {plit into
many petty kingdoms, which were perpetually at
variance with each other, expofed to the fierce in-
curfions of the Danes, and other northern pirates,
and funk in barbarity and ignorance, was in no
condition to cultivate commerce, or to purfue any
fyftem of ufeful and falutary policy. When 3
better profpect began to open by the union of the
kingdom under one monarch, the Norman conqueft
took place. This occafioned fuch a violent thock,
as well as fuch a fudden and total revolution of
property, that the nation did not recover from it

during
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during feveral reigns. By the time that the con-

ftitution began to acquire fome ftability, and the .

Englifh had fo incorporated with their conquerors
as to become one people, the nation engaged with
no lefs ardour than imprudence in fupport of their
monarch’s pretenfions to the crown of France, and
long walted its vigour and genius in its wild ef-
forts to conquer that kingdom. When by ill fuc-
cefs, and repeated difappointments, a period was
at laft put to this fatal frenzy, and the nation be-
ginning to enjoy fome repofe, had leifure to breathe
and to gather new ftrength, the deftructive wars
between the houfes of York and Lancalter broke
out, and invelved the kingdom in the worft of all
calamities, Thus, befides the common obftruc-
tions of commerce occafioned by the nature of the
feudal government, and the ftate of manners du-
ring the middle ages, its progrefs in England was
retarded by peculiar caufes. Such a fucceffion of
events adverfe to the commercial {pirit was fufficient
to have checked its growth, although every other
circumftance had favoured it. The Englith were
- accordingly one of the laft nations in Europe who
availed themfelves of their natural comimercial ad-
vantages. Before the reign of Edward IIL. all the
wool of England, except a {mall quantity wrought
into coarfe cloths for home confumption, was fold
to the Flemings or Lombards, and manufactured
by them. Though Edward, A.D. 1326, began
to allure fome of the Flemifh weavers to fettle in
England, it was long before the Englith were ca-
Dd 4 pable
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pable of fabricating cloth for foreign markets, and
the export of unwrought wool ftill continued to be
the chief article of their commerce. Anderfon
paflim.—All foreign commodities were brought in.
to England by the Lombard or Hanfeatick mer-
chants. The Englith ports were frequented by
fhips both from the north and fouth of Europe, and
they tamely allowed foreigners to reap all the pro-
fits arifing from the fupply of their wants, The firft
commercial treaty of England on record, is that with
Hagquin King of Narway, A,D. 1217. Anderf,
vol. i. p. 108, But they did not venture to trade in
their own fhips to the Baltick until the beginning
of the fourteenth century. Ib. 151. It was after the
middle of the fifteenth; before they fent any fhip
into the Mediterranean. Ib. p. 177. Nor was it
Jong before this period that their veflels vifited the
ports of Spain or Portugal. But though I have
pointed out the flow progrefs of the Englith com-
merce as a faét little attended to, and yet meriting
confideration; the concourfe of foreigners to the
ports of England, together with the communica-
tion among all the different countries in Europe,
which went on increafing from the beginning of
the twelfth century, is fufficient to juftify all the
obfervations and reafonings in the text concerning
the influence of commerce on the ftate of manners,
and of fociety.

NOTE XXXL Secr, I1I. p. 183. [EIHL.

I nave not been able to difcover the precife

manper in which the Juftiza was appoinied. Among
the
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the claims of the junta or union formed againft
James I. A, D. 1264, this was one; that the King
fhould not nominate any perfon to be Juftiza,
without the confent or approbation of the ricos-
hombres or nobles, Zurita Anales de Aragon,
vol. 1. p. 180, But the King in his anfwer to their
remonftrance afferts, ¢ that it was eftablifhed by
immemorial practice, and was conformable to the
laws of the kingdom, that the King, in virtue of

his royal .prerogative, fhould name the Juftiza.”

Zurita, 1bid. 181, Blanca, 656, From another
paflage in Zurita, it appears, that while the Ara-
gonefe enjoyed the privilege of ke union, i. e. the
power of confederating againft their fovercign as
often as they conceived that he had violated any
of their rights and immunities, the Juftiza was not
only nominated by the King, but held his office
during the King’s pleafure, Nor was this practice
attended with any bad effeéts, as the privilege -of
the union was a fufficient and effectual check to
any abufe of the royal prerogative, But when the
privilege of the union was abolifhed as dangerous
to the order and peace of fociety, it was agreed
that the Juftiza fhould continue in-office during
life. Several Kings, however, attempted to re-
move the Juftizas who were obnoxious to them,
and they fometimes fucceeded in the attempt. In
order to guard againft this encroachment, which
would have deftroyed the intention of the infii-
tution, and have rendered the Juftiza the depen-
dant and tool of the crown, inftead of the guar-

T dian
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dian of the pcople, a law was enacted in the Cortes,
A. D. 1442, ordaining that the Juftiza fhould con-
tinue in office during life, and fhould not be re-
moved from it unlefs by the authority of the Cortes,
Fueros & Obfervancias del Reyno de Arag. lib. i.
p. 22. By former laws the perfon of the Juftiza
had been declared facred, and he was refponfible
only to the Cortes. 1Ibid. p. 15, b. Zurita and
Blanca, who both publifhed their hiftories while
the Juftiza of Aragon retained the full exercife of
his privileges and jurifdiction, have neglected to
explain feveral circumftances with regard to the
office of that refpetable magiftrate, becaufe they
addreffed their works to their countrymen, who
were well acquainted with every particular con-
cerning the funtions of a judge, to whom they
looked up as to the guardian of their liberties. It
is vain to confult the later hiftorians of Spain,
about any point, with refpeét to which the excel-
lent hiftorians whom I have named are filent. The
ancient conftitution of their country was overturned,
and defpotifm eftablithed on the ruin of its liber-
ties, when the writers of this and the preceding
century compofed their hiftories, and on that ac-
count they had liitle curiofity to know the nature
of thofe inftitutions to which their anceftors owed
the enjoyment of freedom, or they were afraid to
defcribe them with much accuracy, The {pirit with
which Mariana, his continuator Miniana, and Fer-
reras, write their hiftories, is very different from
that of the two hiftorians of Aragon, from whom

I have
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I have taken my account of the conftitution of that
kingdom.

Two circumftances concerning the Juftiza, be-
fides thofe which I have mentioned in the text,
are worthy of obfervation, 1. None of the ricos-
hombres, or no!)lemen of the firlt order, could
be appointed Juftiza. He was taken out of the
fecond clafs or cavalleros, who anfwer nearly to
gentlemen or commoners in Great Britain, Fueros

& Obferyanc. del Reyno, &c, lib,i. p. 21, b, The'

reafon was, By the laws of Aragon, the ricos-
hombres were not fubjeét to capital punifhment ;
but as it was neceflary for the fecurity of liberty,
that the Juftiza fhould be accountable for the
manner in which he executed the high truft re-
pofed in him, it was a powerful reftraint upon him
to know that he was liable to be punithed with
the utmoft rigour. Blanca, p. 657. 756. Zurira,
tom. ii. 229. Fueros & Obfervanc. lib. ix. p.
182, b. 183. It appears too from many paflages
in Zurita, that the Juftiza was appointed to check
the domineering and oppreffive {pirit of the no-
bles, as well as to fet bounds to the power of the
monarch, and therefore he was chofen from an
order of citizens equally interefted in oppofing

both.

2. A macistraTE poflefled of fuch vaft powers
as the Juftiza, might have exercifed them in a
manner pernicious to the ftate, if he himfelf had
been fubject to no controul, A conftitutional

- remedy,
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remedy, however, was provided againft this dan-
ger. Seventeen perfons were chofen by lot ineach
meeting of the Cortes. Thefe formed a tribunal
called the court of inquifition into the office of
Juftiza. This court met at three ftated terms in
each year. Every perlon had liberty of com-
plaining to it of any iniquity or neglet of duty
in the Juftiza, or in the inferior judges, who acted
in his name. The Juftiza and his deputies were
called to anfwer for their conduct. The members
of the court pafled fentence by ballot., They
might punifh by degradation, confifcation of
goods, or even with death, The law which erected
this court, and regulated the form of its proce-
dure, was enatted, A. D. 1461. Zurita Anales,
iv. 102. Blanca Comment. Rer. Aragon. 770.
Previous to this period, inquiry was made into
the conduét of the Juftiza, though not with the
fame formality. He was from the firlt infticution
of the office fubject to the review of the Cortes.
The conftant dread of fuch an impartial and
fevere inquiry into his behaviour, was a powerful
motive to the vigilant and faithful difcharge of
his duty. A remarkable inftance of the authority
of the Julliza when oppofed to that of the King,
occurs in the year 1386. By the conftitution of
Aragon, the eldeft fon or heir apparent of the
crown poflefied confiderable power and jurifdiétion
in the kingdom. Fueros & Obfervan. del Reyno
de Arag. lib.i. p. 16. - Peter IV. inftigated by a
fecond wife, attempted to deprive his fon of this,
and enjoined his fubjects to yield him no obe-

dience,
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dience. The Prince immediately applied to the
Juftiza; ¢ the fafe guard and defence, fays Zuri-
ta, againft all violence and oppreffion.” The Juf-
tiza granted him the firmo de derecho, the effect of
which was, that upon his giving furety to appear
in judgment, he could not be deprived of any im-
munity or privilege which he poffeffed, butin con-
fequence of a legal trial before the Juftiza, and of
a fentence pronounced by him. This was publifh-
ed throughout the kingdom, and notwithftanding
the proclamation in contradiction to this which had
been iffued by the King, the Prince continued in
the exercife of all his rights, and his authority was
univerfally recognized. Zurita Anales de Ara-
gon, tom. ii. 385.

NOTE XXXII. Srer. IL p. 184 [II].

I save been induced, by the concurring tefti-
mony of many refpeftable authors, to mention
this as the conftitutional form of the oath of alle-
giance, which the Aragonefe {fwore to their Sove-
reigns. I muft acknowledge, however, that I
have not found this fingular oath in any Spanifh
author whom I have had an opportunity to con-
fult. It is mentioned neither by Zurita, nor
Blanca, nor Argenfola, nor Sayas, who were all
hiftoriographers appointed by the Cortes of Ara-
gon to record the tranfactions of the kingdom:
All thefe writers poffefs a merit, which is very rare
among hiftorians. They are extremely accurate
in tracing the progrefs of the laws and confticu-

tion
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tion of their country. Their filence with refpecy
to this, creates fome fufpicion concerning the ge-
nuinenefs of the oath. But as it is mentioned by
fo many authors, who produce the ancient Spanifh
words in which it is expreffed, it is probable thas
they have taken it from fome writer of credit,
whofe works have not fallen into my hands. The
fpirit of the oath is perfectly agreeable to the geni-
us of the Aragonefc conftitution, Since the publi-
cation of the firft edition, the learned M. Totze,
Profeflor of Hiftory at Batzow in the Dutchy of
Mecklenburgh, has been fo good as to point out
to me a Spanifh author of great authority, who
has publifhed the words of this oath. It is An-
tonio Perez, a native of Aragon, fecretary to Philip
1I. The words of the oath are, ¢ Nos, que vale-
9nos tanto como vos, os hazemos mueftro Rey y
Segnor, con tal que nos guardeys nueftros fueros,
y libertades, y fi No, No.” Las Obras y Relaciones
de Ant. Perez. §vo. par Juan de la Planche 1631.
P. 143.

Tue privilege of Union, which I have men-
tioned in the preceding note, and alluded to in
the next, is indeed one of the moft fingular which
could take place in a regular government, and
the oath that I have mentioned exprefies nothing
more than this conftitutional privilege entitled the
Aragonefe to perform. If the King or his mi-
nilters violated any of the laws or immunities of
the Aragoncfe, and did not grant immediate re-
drefs in confequcncc of their reprefentations and

rcmon{trances,
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gemon{lrances, the nobles of the firft rank, or
Ricos-bombres de natura, & de mefnada, the equef-
trian order, or the nobility of the fecond clafs,
called Hidalgos & Infanciones, together with the ma-
giftrates of cities, might, either in the Cortes, orin
a voluntary affembly, join in union, and binding
themfelves by mutual oaths and the exchange of
hoftages to be faithful to each other, they might
require the King, in the name and by the autho-
rity of his body corporate, to grant them redrefs,
If the King refufed to comply with their requeft,
or took arms in order to oppofe them, they might
in virtue of the privilege of union, inftantly with-
draw their allegiance from the King, refufe to
acknowledge him as their Sovereign, and proceed
to elect another monarch 3 nor did they incur apy
guilt, or become liable to any profecution on that
account. Blanca Com. Rer. Arag. 661. 669.
‘This union did not refemble the confederacies in
other feudal kingdoms. It was a conftitutional
affociation, which pretended to legal privileges,
which iffued its mandates under a common feal,
and proceeded in all its operations by regular and
afcertained forms, This dangerous right was not
only claimed, but exercifed. In the year 1287,
the Aragonefe formed an union in oppofition to
Alfonfo 111. and obliged that King not only to
comply with their demands, but to ratify a privi.
lege fo fatal to the power of the crown. Zurita
Anales, tom. i. p. 322. In the year 1347, an
union was formed againft Peter 1V, with equal

fuccefs,
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fuccefs, and a new ratification of the privilege
was extorted.  Zurita, tom.ii. p. 202. But foon
after, the King having defeated the leaders of the
union in battle, the privilege of union was finally
abrogated in the Cortes, and all the laws or re.
cords which contained any confirmation of it
were cancelled or deftroyed. The King, in pre-
fence of the Cortes, called for the a¢t whereby he
had ratified the union, and having wounded his
hand with his poniard, he held it above the
record, ¢ that privilege, fays he, which has been
« {o fatal to the kingdom, and fo injurious to
¢¢ royalty, fhould be effaced with the blood of a
¢« King.” Zurita, tom. ii. p. 229. The law abo-
lithing the union is publifhed. Fueros & Obfer-
vanc. lib. ix. p. 178. From that period the Juftiza
became the conftirutional guardian of publick
liberty, and his power and jurifdiction occafioned
none of thofe violent convulfions which the tue
multuary privilege of the union was apt to pro-
duce. The conftitution of Aragon, however, ftill
remained extremely free. One fource of this
liberty was from the early admiflion of the repre-
fentatives of cities into the Cortes. It feems pro-
bable, from Zurita, that burgefles were conftituent
members of the Cortes from its firft inftitution.
He mentions a meeting of Cortes, A. D, 1133, in
which the procuradores de las cindades y villas were
prefent. Tom. i. p. 1. This is the conttitu-
tional language in which their prefence is declared
in the Cortes, after the journals of that court

were
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were regularly kept. It is probable, that an hif-
torian {o accurate as Zurita, would not have ufed
thefe words, if he had not taken them from fome
authentick record. It was more than a century
after this period before the reprefentatives of cities
formed a conftituent part in the {upreme aflem-
blies of the other European nations. The free
{pirit of the Aragonefe government is confpicuous
in many particulars. The Cortes not only op-
pofed the attempts of their Kings to increafe their
revenue, or to extend their prerogative, but they
claimed rights and exercifed powers which will
appear extraordinary even in a country accultomed
to the enjoyment of liberty. In the year 1286,
the Cortes claimed the privilege of naming the
members of the King's council and the officers of
his houfehold, and they feem to have obtained it
for fome time. Zurita, tom, i. p. 303. 307. It
was the privilege of the Cortes to name the officers

who commanded the troops raifed by their au-

thority. This feems to be evident from a paflage
in Zurita. When the Cortes, in the year 1503,
raifed a body of troops to be employed in Italy,
it ‘paffed an a&t empowering the King to name
the officers who fhould command them. Zurita,
tom. v. p. 274 3 which plainly implies that without
this warrant, it did not belong to him in virtue
of his prerogative. Inthe Fueros & Obfervancias
del Reyno de Aragon, two general declarations of
the rights and privileges of the Aragonefe are
publifhed ; the one in the reign of Pedro I. A. D.
1283, the other in that of James II. A, D. 1323,

Vou. L. Ee They
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They are of fuch length, that T cannot infert them,
but it is evident from thefe, that not only the
privileges of the nobility, but the rights of the
people, perfonalas well as political, were, at that

eriod, more extenfive, and better underftood than
in any kingdom in Europe. Lib. i. p. 7.9. The
oath by which the King bound himielf to obferve
thofe rights and liberties of the people, was very
folemn. Ibid. p. 14, b. & p. 15. The Cortes
of Aragon difcovered not only the jegloufy and
vigilance, which are peculiar to free ftates, in
guarding the effential parts of the conftitution,
but they were fcrupuloufly attentive to obferve
the moft minute forms and ceremonies to which
they were accuftomed. According to the efta-
blithed laws and cuftoms of Aragon, no foreiguer
had liberty to enter the hall in which the Cortes
affembled. Ferdinand, in the year 1481, ap-
pointed his Queen, Habella, regent of the king-
dom, while he was abfent during the courfe of the
campaign. 'Fhe law required that a regent fhould
take the oath of fidelity in prefence of the Cortes
but as Ifabella was a foreigner, before fhe could
be admitted, the Cortes thought it neceffary to
pafs an act authorizing the ferjeant-porter to open
the door of the hall, and to allow her to enter; -
“ fo attentive were they, fays Zurita, to obferve
¢ their laws and forms, even fuch as may lecem
« moft minute.” Tom. iv. p. 313.

Truze Aragonefe were no lefs folicitous to fecure
the perfonal rights of individuals, than to main-
tain
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tain the freedom of the conftitution; and the
fpirit of their flatutes with refpe@ to both was
equally liberal. Two faéts relative to this matter
merit obfervation. By an exprels ftatute in the
year 1335, it was declared to be unlawful to put
any native Aragonefe to the torture. If he could
not be conviéted by the teftimony of witnefles, he
was infantly abfolved. Zurita, tom. ii. p. 66.
Zurita records the regulation with the fatisfa@ion
natural to an hiltorian, when he contemplates the
humanity of his countrymen. He compares the
laws of Aragon to thofe of Rome, as both ex-
empted citizens and freemen from fuch igno-
minious and cruel treatment, and had recourfe to
it only in the tiwal of flaves. Zurita had reafon
to beftow fuch an encomium on the laws of his
country. Torture was at that time permitted by
the laws of every other nation in Europe. Even
in England, from which the mild fpirit of legifla-
tion has long banifhed it, torture was not, at that
time, unknown. Obfervations on the Statutes,
chiefly the more ancient, &c. p. 66.

Tue other fact fhows, that the fame fpirit which
influenced the legiflature prevailed among the
people. In the year 1485, the religious zeal of
Ferdinand and Ifabella prompted them to intro-
duce the inquifition into Aragon. Though the
Aragonefe were no lefs fuperftitioully attached
than the other Spaniards to the Roman Cacholick
faith, and no lefs defirous to root out the feeds

Eca - wof
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of error and of herefy' which the Jews and Moors
had fcattered, yet they took arms againft the in-
quifitors, murdered the chief inquifitor, and long
oppofed the eftablifhment of that tribunal. The
reafon which they gave for their conduct was,
That the mode of trial in the inquifition was in-
confiftent with liberty. ‘The criminal was not
confronted with the witnefles, he was not ac-
quainted with what they depofed againft him, he
was fubjeted to torture, and the goods of perfons
condemned were confifcated. Zurita Anales, tom.

ive p. 341

Tue form of government in the kingdom of
Valencia, and principality of Catalonia, which
were annexed to the crown of Aragon, was like-
wife extremely favourable to liberty. The Valen-
cians enjoyed the privilege of #nion in the, fame
manner with the Aragonefe. But they had no
magiftrate refembling the Juftiza. The Catalo-
nians were no lefs jealous of their liberties than
the two other nations, and no lefs bold in afferting
them. But it is not neceffary for illuftrating the
following hiftory to enter into any farther detail
concerning the peculiarities in the conftitution of
thefe kingdoms.

NOTE XXXIIL. Secr. IIL p. 185. [KK].

I nave fearched in vain among the hiftorians
of Caitile for fuch information as might enable
me to trace the progrefs of laws and government

in
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in Caftile, or to explain the nature of the conili-
tution with the fame degree of accuracy wherewith
1 have defcribed the political ftate of Aragon. It
is manifeft not only from the hiftorians of Calftile,
but from its ancient Jaws, particularly the Fuero
Juzgo, that its monarchs were originally elective.
Ley 2. 5. 8. They were chofen by the bifhops,
the nobility, and the people, ibid. It appears
from the fame venerable code of laws, that the
prerogative of the Calftilian monarchs was ex-
tremely limited. Villaldiego, in his commentary
on thefe laws, produces many fats and authorities
in confirmation of both thefe particulars. - Dr.
Geddes, who was well acquainted with Spanifh
literature, complains that he could Fnd no author,
who gave a diftin& account of the Cortes or fu-
preme aflembly of the nation, or who defcribed
the manner in which it was held, or mentioned
the precife number of members who had a right
to fit in it. He produces, however, from Gil
Gonzales d’Avila, who publifhed a hiflory of
Henry II. the writ of fummens to the town of
Abula, requiring it to chufe reprefentatives to ap-
pear in the Cories which he called to meet A. D,
1390. From this we learn, that Prelates, Dukes,
Marquiffes, the mafters of the three military
orders, Condes and Riccos-hombres were required
to attend. Thefe compofed the bodies of eccle-
fiafticks and nobles, which formed two members
of the legiflature. The cities which fent members
to that meeting of the Cortes were forty eight,
The number of reprefentatives (for the cities had

E¢g right
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right to chufe more or fewer according to their
refpedive dignity) amounted to an hundred and
twenty-five.  Geddes® Mifcellaneous Tracte, vol. i
g31. Zurita having occafion to mention the
Cortes which Ferdinand held at Tofro A. D. 1505,
in order to fecure to himfelf the government of
Caftile after the death of Ifabella, records, with
his wfual accuracy, the names of the members
prefent, and of the cities which they reprefented.
From that lift it appears, that only eighteen cities

" had deputies in this affembly., Anales de Aragon,

tom. vi. p. 3. What was the occafion of this
great difference in the number of cities reprefented
in thefe two meetings-of the Cortes, I am unable
to explain.

NOTE XXXIV. Sgcr. IIT. p. 187 [LL].

A creaT part of the 'territory in Spain was
engroffed by ‘the nobility. L. Marinzus Siculus,
who compofed his treatife De Rebus Hifpaniz du-
ring the reign of Charles V. gives a catalogue of
the Spanifh nobility, together with the yearly rent
of their eftares. According to his account, which
he affirms was as accurate as the nature of the
fubject would admit, the fum total of the annual
revenue of their lands amounted to one million
four hundred and eighty two thoufand ducats. If
we make allowance for the vaft difference in the
value of money in the fificenth century from that
which it now bears, and confider that the cata=
Yoguie of Marinzus includes only the Titnlades, or

nobility
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nobility whofe families were diftinguifhed by fome
honorary title, their wealth muft appear very
great. L. Marinaus ap. Schotti Scriptores Hifpan,
vol. i. p. 323. The Commons of Caftile, in their
contefts with the crown, which I fhall hereafter
relate, complain of the extenfive property of the
nobility as extremely pernicious to the kingdom.
In one of their manifeftoes they aflert that from
Valladolid to St. Jago in Galicia, which was an
hundred leagues, the crown did not pofiefs more
than three villages. - All the reft belonged to .the
nobility, and could be fubjeted to no publick
burden. Sandov. Vida del Emperor. Carl. V.
vol. i. p. 422. It appears from the teftimony of
authors quoted by Bovadilla, that thefe vaft pof-
feflions were beftowed upon the Rices-bombres,
bidalgos, and cavallerss by the Kings of Caltile,
in reward for the afliftance which they had receiv-
ed from them in expelling the Moors. They like-
wife obtained by the fame means a confiderable
influence in the cities, many of which anciently
depended upon the nobility. Politica para Cor-
regidores. Amb. 1750. fol. vol. i. 440. 442.

NOTE XXXV. Sccr. Il p. 1g0. [MM].

I nave been able to difcover nothing certain
as] obferved Note X VIIIL with refpect to the origin
of commiunities or free cities in Spain. Itis pro-
bable, that as foon as the confiderable towns were
recovered from the Moors, the inhabitants who
fixed their refidence in them, being perfons of dif-

Ee¢d tinétion
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tinfion and credit, had all the privileges of muni-
cipal government and jurifdiétion conferred upon
them. Many ftriking proofs occur of the fplen-
dour, wealth and power of the Spanifh cities.. Hie-
ronymos Paulus wrote a defcription of Barcelona in
the year 1491, and compares the dimenfions of the
town to that of Naples, and the elegance of its
buildings, the variety of its manufaétures, and the
‘extent of its commerce, to Florence, Hieron. Paulus
ap. Schottum Seript. Hifp. iis §44. Marinzus de-

“feribes Toledo as a large and. populous city. A

great number of its inhabitants were perfons of

quality and of illuftrious rank. . Its commerce was

great. 1tapplied particularly to the manufaétures of
filk and wool; and the number of inhabitants em-
ployed in thefe two branches of trade, amounted
nearly to ten thoufand. Marin. ubi fupr. p. 308.
1 know no city, fays he, that I would prefer to
Valladolid for elegance and {plendour. Ibid. p.
212.. We may form fome eftimate of its popu-
loulnefs from the following circumftances. The
citizens having taken arms in the year 1516, in
order to oppoic a meafure concerted by cardinal
Ximenes, they muftered in the city, and in the
territory which belonged to ir, thirty thoufand
fighting men. Sandov. Vida del Emper. Carl, V.,
tom. i. p. 81. The-manufaftures carried on in
the towns of Spain were not intended merely for
home confumptien, they were exported to foreign
countries, and their commerce was a confiderable
fource of wealth to the inhabitants, The maritime
laws of Barcelona are the foundation of mercantile

jurifprudence
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jurifprudence in modern times, as the Leges Rho-
diz were among the ancients, All the commercial
ftates in Iraly adopted thefe laws, and regulated
their trade according to them. Sandi Storia
Civile Veneziani, vol. ii. 865. It appears from
feveral ordonnances of the Kings of France, that
the merchants of Aragon and Cattile were received
on the fame footing, and admitted to the fame
privileges with thofe of Italy. Ordonances des
Roys, &c. tom. ii. p. 135.1il. 166. 504. 635,
Cities in fuch a fourithing ftate became a refpedt-
able part of the fociety, and were entitled to a
confiderable fhare in the legiflature. The magif-
trates of Barcelona afpired to the higheft honour a
Spanifh fubjeét can enjoy, that of being covered
in the prefence of their fovereign, and of being
treated as grandees of thc klngdom. _ COrigin de
la dlgmdad de Grande de Caﬂ:xlla por don Alonfo
Carillo, - Madr. 1657 p- 18.

NOTE XXXVL S:cr. L Pp. 193. [NNT].

Taz military order of St. Jago, the moft ho-
nourable and opulent of the three Spanith orders,
was inftituted abourt the year r170. The bull of
confirmation by Alexander 1II. is dated A. D,
1176, At that time a confiderable parc of Spain
was {ubjeét to the Mooss, and the whole country
much expofed to the depredations not only of the
enemy, but of banditti. It is no wonder, then,
that an infticution, the objeét of which was to
opl_.ofc the enemics of the Chriftian faith, and to
reftrain
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reftrain and punith thofe who difturbed the pub-
lick peace, fhould be extremely popular, and meet
with general encouragement. The wealth and
power of the order became fo great, that one hik
torian fays, that the Grand Mafter of St. Jago was
the perfon in Spain of greateflt power and dignity
next to the King, ZEL Anton. Nebriffenfis, ap,
Schott. Scrip. Hifp. i. 812. Another obferves,
that the order pofleffed every thing in Caftile that
a King would moft defire to obtain. Zurita
Anales, v 22. The knights took the vows of
obedience, of poverty, and of conjugal chaftity,
By the former they were bound implicitly to obey
the commands of their grand mafter. The order
could bring into the field a thoufand men at arms,
1 Ant, Nebref. p.8i3. If thefe men at arms
were accompanied, as was ufual in that age, this
was a formidable body eof cavalry. There be-
longed to this order eighty-four commanderies,
and two hundred priories and other benefices.
Differtations fur la Chevalerie par Hon, de St
Marie, p. 262. It is eafy to fee how formidable
to his fovereign the command of thefe troops, the
adminiftration of fuch revenues, and the difpofal
of fo many offices, muft have rendered a fubjed.
The other two orders, though inferior to that of
St. Jago in power and ‘wealth, were neverthelefg
very confiderable. When the congueft of Gra-
nada deprived the knights of St. Jago of thofe
enemies againft whom their zcal -was originally
direted, fuperitition found out a new objeét, in

defence
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defence of which they engaged to employ their
courage. 'To their ufual oath, they added the

following claufe ; “ We do fwear to believe, to

maintain, and to contend in publick and in pri-
vate, that the Virgin Mary, the mother of God,
our Lady, was conceived without the ftain of ori-
ginal fin.” This fingular addition was made
about the middle of the {feventeenth century. Ho-
noré de St, Marie Diflertations, &c. p.263.—~—This
fingular engagement is not peculiar to the order of
St. Jago. The members. of the fecond military
order in Spain, that of Calatrava, equally zeal-
ous to employ their prowels in defence of the ho-
nours of the Blefled Virgin, have likewife pro-
fefled themfelves her true knights. Their vow,
conceived in terms more theologically accurate
than that of St. Jago, may #ford fome amufe-
ment to an Englifh reader. < I vow to God, to
the Grand Mafter, and to you who here reprefent
his perfon, that now, and for ever, I will main-
tain and contend, that the Virgin Mary, Mother of
God, our Lady, was conceived without original
fin, and never incurred the pollution of it; but
that in the moment of her happy conception, and
of the union of her foul with her body, the Di-
vine Grace prevented and preferved her from ori-
ginal guilt, by the merits of the paffion and death
of Chrift our Redeemer, her future fon, forefeen
in the Divine Council, by which fhe was truely
redeemed, and by a more noble kind of redemp-
tion than any of the children of Adam, In the

' belief
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belicf of this truth, and in maintaining the ho-
nour of the moft Holy Virgin, through the
ftrength of Almighty God, T will live and die.”
Definiciones de la Orden de Calatrava, conforme
al Capitulo General en 1652, fol. Madr. 1748.
p. 153. Though the church of Rome hath pru-
dently avoided to give its fanition to the doc-
trine of the immaculate conception, and the two
great monaftick orders of St. Dominic and St.
Francis have efpoufed oppofite opinions concern-
ing it, the Spaniards are fuch ardent champions
for the honour of the Virgin, that when the pre-
fent King of Spain inflituted a new military order
in the year 1771, in commemoration of the birth
of his grandfon, he put it under the immediate
protection of the meft Holy Mary in the myftery
of her immaculate concepuon, Conflitutiongs de
la Real y diftinguida Orden. Efpaiiola de Carlos
HI. p. 7.~ As this zeal for the honour of the
Virgin has fome refemblance to that fpecies of re-
fined gallantry, which was the original objeét
of chivalry, one fees a reafon for its being
adopted by the military orders, while the {pirit of
chivalry retained fome vigour. Butin the prefent
age, it muft excite fome furprize to fee the inftitu-
tion of an illuflrious order conneéted with a doc-
trine {o extravagant and deftitute of foyndation.

NOTE XXXVIIL Secr. HI. p. 196, [OO],
I mave frequently had occafion to take notice
of the defeéls in police during the middle ages,
occalionéd by the feeblenefs of government, and
the
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the want of proper fubordination among the dif-
ferent ranks of men. I have obferved in a former
Note, that this greatly interrupted the intercourfe
between nations, and even between different places
- in the fame kingdom. The defcription which the
Spanifh hiftorians give of the frequency of rapine,
murder, and every acl of vielence, in all the pro-
vinces of Spain, are amazing, and prefent to us the
idea of a fociety but little removed from the dif-
order and turbulence of that which has been called
a ftate of nature. Zurita Anales de Arag. i. 195.
ZEl, Ant. Nebriffenfis rer. a Ferdin. geftar. Hift,
ap. Schottum, 11, 839. Though the excefs of thefe
diforders rendered the inftitution of the Santa Her-
mandad neceflary, great care was taken at firlt to
avoid giving any offence or alarm to the nobility.
The jurifdi@ion of the judges of the Hermandad
was exprefsly confined to crimes which violated the
publick peace. All other offences were left to the

cognizance of the ordinary judges. If a perfon -

was guilty of the moft notorious perjuty, in any
trial before a judge of the Hermandad, he could
not punifh him, but was obliged to remit the cafe
. to the ordinary judge of the place. Commentaria
in Regias Hifpan. Conftitut. per Alph, de Azevedo,
parsv. p 220, &c. fol. Duaci, 1612. Notwith-
ftanding thefe reftritions, the barons were fenfible
how much the Hermandad would encroach on their
jurifdi&ion. In Caftile, fome oppofition was made
to the inftitution; but Ferdinand had the addrefs
to obtain the confent of the Conftable to the intro-

: duction
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du&ion of the Hermandad into that part of the
kingdom where his eftate lay ; and by that means,
as well as the popularity of the inftitution, ht fur-
mounted every obftacle that ftood in its way. Zgl,
Ant. Nebriflen. 851. In Aragon, the nobles com-
bined againit it with greater {pirit ; and Ferdinand,
though he fupported it with vigour, was obliged
to make fome conceffions in order to reconcile
them. Zurita Anales de Arag. iv. 356. The
power and revenue of the Hermandad in Caftile
feems to have been very great. Ferdinand, when
preparing for the war againft the Moors of Gra-
nada, required of the Hermandad to furnith him
fixteen thoufand beafts of burden, together with
eight thoufand men to conduét them, and he ob-
tained what he demanded. ZEl. Ant. Nebrifl 881.
The Hermandad has been found to be of fo much
ufe in preferving peace, and reftraining or dete&-
ing crimes, that it is ftill continued in Spain ; but
as it is no longer neceffary either for moderating
the power of the nobility, or extending that of
the crown, the vigour and authority of the infti-
tution diminifhes gradually, '

NOTE XXXVIL Scer. Il p. 199. [PPL

NoTHing is more common among Antiquaries,
and there is not a more copious fource of error,
than to decide concerning the inftitutions and man-
ners of paft ages, by the forms and ideas which
prevail in their own times. The French lawyers

: in
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in the feventeenth and eighteenth centuries, having
found their {overeigns in pofleflion of abfolute
power, feem to think it a duty incumbent on them,
to maintain that fuch unbounded authority be-
longed to the crown in every period of their mo-
narchy. ¢ The government of France,” fays M.
de Real very gravely, ¢ is purely monarchical at
this day, as it was from the beginning. Our Kings
were abfolute originally as they are at prefent.”
Science du Governement, tom. ii. p. 31. It is
impoflible, however, to concetve two ftates of civil
fociery more unlike to each other, than that of the
French nation under Clovis, and that under Louis
XV, Icisevident from the codes of laws of the
various tribes which fettled in Gaul and the coun-
tries adjacent to it, as well as from the hiftory of
Gregory of Tours, and other early annalifts, that
among all thefe people the form of government
was extremely rude and fimple,* and that they had
fcarcely begun to acquire the firft rudiments of
that order and police which are neceffary in ex-
tenfive focicties. The King or leader had the com-
mand of foldiers or companions, who followed his
flandard from cheice, not by conftraint, I have
produced the cleareft evidence of this, Note VI,
An event related by Gregory of Tours, lib. iv.
C. 14. affords the molt ftriking proof of the de-
pendance of the early French Kings on the fenti-
ments and inclination of their people, Clotaire I.
having marched at the head of his army, in the
year 553, againft the Saxons, that people, intimi-

9 : dated
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dated at his approach, fued for peace, and offered
to pay a large {fum to the offended monarch. Clo-
taire was willing to clofe with what they propofed,
But his army infifted to be led forth to battle. The
King employed all his eloquence to perfuade them
to accept of what the Saxons were ready to pay,
The Saxons, in order to footh them, increafed their
original offer. ' The King renewed his folicita-
tions: But the army enraged, rufhed upon the
King, tore his tent in pieces, dragged him out of
it, and would have flain him on the fpot, if he
had not confented to lead them inftantly againft
the enemy.

Ir the early monarchs of France poffefled fuch
limited authority, even while at the head of their
army, their prerogative during peace will be found
to be ftill more confined. They afcended the throne
not by any hereditary right, but in confequence of
the election of their fubjeéts. In order to-avoid
an unneceflary number of quotations, I refer my
readers to Hottomanni Franco- gallia, cap. vi. p. 47.
edit. 1573, where they will find the fulleft proof
of this from Gregory of Tours, Amoinus, and the
moft authentick hiftorians of the Merovingian
Kings. The effet of this election was not to in-
veft them with abfolute power. Whatever related
to the general welfare of the nation, was fubmitted
to publick deliberation, and determined by the
fuffrage of the people, in the annual affemblies
called L.es Champs de Mars and Les Champs de

Mai.
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Mai. Thefe affemblies ‘were called Champs, be-
caufe, according to the cuftom of all the barbarous
nations, they were held in the open air, in fome
plain capable of containing the vaft number of
perfons who had a right to be prefent. Jo. Jac.
Sorberus de Comitiis veterum Germanorur, vol. 1.
§ 19, &c. They were denominated Champs de
Mars and de Mai, from the months in which they
were held. Every freeman feems to have had a
right to be prefent in thefe affemblies. Sorberus,
ibid. § 132, &c: The ancient annals of the Franks
defcribe the perfons who were prefent in the af-
fembly held A, D. 788, in thefe words : In placito
Ingelheimenfi conveniunt pontifices, majores, mi-
nores, facerdotes, reguli, duces, comites, prefeéti,
cives, oppidani, Apud Sorber. § 304. There every
thing that concerned the happinefs -of their coun-
try, fays an ancient hiftorian, every thing that could
be of benefit to the Franks, was confidered and
enjoined. Fredegarius ap. Du Cange Gloffar. voc.
Campuas Martii. Chlotharius II. defcribes the bufi-
nefs, and acknowledges the authority of thefe af-
femblies. They are called, fays he, that whatever
relates to the common fafety may be confidered
and refolved by common deliberation; and what-
ever they determine, to that,I will conform. Amoi-
nus de Geft. Franc. lib. iv, c.i. ap. Bouquet Re-
cueil, iii. 116, The ftatutory claufes, or words of
legiflative authority in the decrees iffued in thele
affemblies, run not in the name of the King alone,
¢ We have treated, fays Childebert, in a decree,

Vor. L. Fr A. D,
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A.D, 532, in the affembly of March, together
with our Nobles, concerning fome affairs, and we
now publith the conclufion, that it may come to
the knowledge of all.”  Childeb. Decret. ap. Bou-
quet Recueil des Hiftor. tom. iv. p. 3. We have
agreed together with our vafials. 1bid. § 2. It
is agreed in the affembly in which we were all
united. Ibid. § 4. The Salic laws, the moft ve-
nerable monument of French jurifprudence, were
enacted in the fame manner. Di&taverunt Salicam
legem proceres ipfius gentis, qui tunc temporis
apud eam erant.Rectores. Sunt autem elefti de
pluribus viri quatuor—qui per tres Mallos conve-
nientes, omnes caufarum origines folicité difcur-
rendo, trattantes de fingulis judicium decreverunt
hoc modo. Praf, Leg. Salic. ap, Bouquet. ~ Ibid.
p. 122. Hoc decretum eft apud regem & prin-
cipes ejus, & apud cun@um populum chriftianum,
qui infra regnum Merwingorum confiftunt. Ibid.
P- 124. Nay, even in their charters, the Kings
of the firft race are careful to fpecify that they
were granted with the confent of their vafifals. Ego
Childebertus Rex uni cum confenfu & voluntate
Francorum, &c. A.D. 558. Bougquet, ibid. 622.
Chlotharius II. uni cum patribus noftris epifcopis, :
optimatibus, caterifque palatii noftri miniftris,
A.D. 664. Ibid. 648. De confenfu fidelium nof-
trorum. Mably Obferv. tom. i. p. 239. The hif-
torians likewife defcribe the functions of the King
in the national aflemblies in fuch terms as imply
that his authority there was extremely fmall, and

that
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that every thing depended on the court itfelf. Ipfe
Rex (fays the authors of Annales Francorum,
fpeaking of the Field of March) fedebat in fella
regia, circumftante exercitu, pracipiebatque is, die
illo, quicquid a Francis decretum erat. Bouquet
Recueil, tom. ii. p. 647.

TuaT the general aflemblies exercifed fupreme
Jjurifdi¢tion over all perfons, and with refpeé toall
caufes, is fo evident as to ftand in need of no proof.
The trial of Brunehaut, A, D. 613, how unjuft
foever the fentence againft her may be, as related
by Fredegarius, Chron. cap. 42. Bouquet, ibid.
430. is in itfelf fufficient proof of this. The no-
torious violence and iniquity of the fentence, ferve
to demonftrate the extent of jurifdiction which
this affembly poflcfled, as a Prince fo fanguinary
as Clothaire II. thought the fanétion of its autho-
rity would be fufficient to juftify his rigorous treat-
ment of the mother and grandmother of fo many
Kings. ;

‘Wit refpect to conferring donatives on the
Prince, we may obferve, that among nations whofe
manners and political inftitutions are fimple, the
publick, as well as individuals, having few wants,
they are unacquainted with taxes, and free un-
civilized tribes difdain to fubmit to any. ftated
impofition, This was remarkably the cafe of the
Germans, and af all the various people that iffued
from that country. Tacitus pronounces two tribes
not to be'of German origin, becaufe they fubmit-

Ffaz ted
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ted to pay taxes. De Morib. Germ. ¢. 43. And
{peaking of another tribe according to the ideas
prevalent in Germany, he fays, ¢ they were not
degraded by the impolition of taxes.” 1bid. c. 29,
Upon their fettlement in Gaul, we may conclude,
that while elated with the confcioufnefs of victory,
they would not renounce the high-fpirited ideas
of their anceftors, or voluntarily fubmit to a bur-
den which they regarced as a badge of fervitude,
T he evidence of the earlieft records and hiftorians
juftify this conclufion. M. de Monte{quieu, in
the twelfth and fubfequent chapters of the thir-
teenth book of I’Efprit des Loix, and M. de Mably
Obfervat. fur PHift. de France, tom. i. p. 247
have inveftigated this fact with great attention,
and have proved clearly that the property of free-
men among the Franks was not fubjet to any
ftated tax. That the ftate required nothing from
perfons of this rank but military fervice at their
own expence, and that they fhould entertain the
King in their houfes when he was upon any pro-
grefs through his dominions, or his officers when
fent on any publick employment, furnifhing them
with carriages and horfes. Monarchs fubfifted al-
moft entirely upon the revenues of their own do-
mains, and upon the perquifites arifing from the
adminiftration of juftice, together with a few fmall
fines and forfeitures exacted from fuch as had been
guilty of certain trefpafies. It is foreign from my
fubje@ to enumerate thefe. The reader may find
them in Obfervat, de M, de Mably, vol. i. p. 267-

WHEN
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Waen any extraordinary aid was granted by
- freesmen to their fovereign, it was purely volun-
tary. In the annual affembly of March or May,
it was the cuftom to make the King a prefent of
money, of horfes or arms, or of fome other thing
of value. This was an ancient cuftom, and derived
from their anceftors the Germans, Mos eft civi-
tatibus, ultro ac viritim conferri principibus vel
armentorum vel frugum, quod pro honore accep-
tum, etiam neceflitatibus {ubvenit. Tacit de Mor.
Germ. c. 15 Thefe gifts, if we may form a judg-
ment concerning them from the general terms in
which they are mentioned by the ancient hifto-
rians, were confiderable, and made no fmall part

of the royal revenue., Many paffages to this pur-

pofe are produced by M. Du Cange, Differt. iv. fur
Joinville, 153. Sometimes a conquered people
fpecified the gift which they bound themfelves rto
pay annually, and it was exaéted as a debt if they
failed. Annales Metenfes, ap. Du Cange, ibid.
p- 155. Itis probable that the firft ftep towards
taxation was to afcertain the value of thefe gifts
which were originally gratuirous, and to compel
the people to pay the fum at which they were rated,
Still, however, fome memory of their original was
preferved, and the aids granted to monarchs in all
the kingdoms of Europe were termed benevolences
or free gifts.

Tre Kings of the fecond-race in France were
raifed to the throne by the election of the people.
Pepinus Rex pius, fays an author who wrote a few

Ffg
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years after the tranfation which he records, per
authoritatem Papz, & unétionem fanét chrifmatis
& electionem omnium Francorum in regni {olio
fublimatus eft. Claufula de Pepini confecratione
ap Boug. Recueil des Hiftor. tom, v. p. g. At
the fame time, as the chief men of the nation had
transferred the crown from one family to another,
an oath was exafted of them, that they fhould

. muaintain on the throne the family which they had

now promoted; ut nunquam de alterius lumbis
regem in @vo prafumant eligere. Ibid. p. 10.
This oath the nation faithfully obferved during a
confiderable fpace of time. The pofterity of Pepin
kept poficflion ef the throne; but with refpect to
the manner of dividing their dominions among theig
children, Princes were ohliged to confult the gene-
ral affembly of the nation. Thus Pepin himfelfy
A.D. 568, appointed his two fons, Charles and
Carlomannus, to reign as joint fovereigns ; but he
did this, und cum confenfu Francorum & proce-
rum fuorum feu & epifcoporum, before whom he
laid the matter in their general affembly. Conven-
tus apud fanétum Dionyfium, Capitular. vol. i
p- 187. This deftination the French confirmed in
a fubfequent affembly, which was called upon the
death of Pepin; for, as Eginhart relates, they not
only appointed them Kings, but by their authority
they regulated the limits of their refpe@ive terris
tories. Vita Car. Magni ap. Bouquet Recueil,
tom. v. p.go. In the fame mannper, it was by
the authority of the fupreme aflemblies that any
difpute which arofe among the defcendants ‘of thi,
roya
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royal family was determined.  Charlemagne re-
cognizes this important part of their jurifdition,
and confirms it in his charter concerning the par-
tition of his dominions ; for he appoints, that, in
cafe of any uncertainty with refpect to the right
of the feveral competitors, he whom the people
fhall chufe, fhall fucceed to the crown. Capitular.
vol. 1. 442.

Unper the fecond race of Kings, the affembly
of the nation, diftinguifhed by the name of Con-
ventus, Malli, Placita, were regularly afftmbled
once a year at leaft, and frequently twice in the
year. One of the moft valuable monuments of
the hiftory of France is the treatife of Hincmarus,
archbifhop of Rheims, de ordine Palatii. He died
A.D. 832, only fixty-eight years after Charle-
magne, and he relates in that fhort difcourfe the
fafts which were communicated to him by Adal-
hardus, a minifter and confident of Charlemagne.
From him we learn that this great monarch never
failed to hold the general affembly of his fubjels
every year. In quo placito generalitas univer-
forum majorum tam clericorum quam laicorum
conveniebat, Hincm. oper. edit. Sirmondi, vol. ii.
c. 29. 211, In thefe affemblies, matters which
related to the general fafety and ftate of the king-
dom were always difcuffed, before they entered
upon any private or lefs important bufinefs. Ibid.
c. 33. p. 213. Hisimmediate fucceffors imitated
his example, and tranfatted no affair of import-
ance without the advice of their great council.

Ffa Unper
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Unbpzr the fecond race of Kings, the genius of
the French government continued to be in a good
meafure democratical.  The nobles, the dignified
ecclefiafticks, and the great officers of the crown,
were not the only members of the national couns
cily the people, or the whole body of free-men,
either in perfon or by their reprefentatives, had
a right to be prefent in it. Hincmarus, in de-
feribing the manner of holding the general affem-
blies, fays, that if the weather was favourable,
they met in the open air, but if otherwile, they
had different apartments allotted to them, fo that
the dignified clergy were feparated from the laity,
and the comites vel hujufmodi principes fibimet
honorificabiliter a cztera multitudine fegregarentur,
Ibid. c. 25. p. 114. Agobardus, archbifhop of
Lyons, thus defcribes a national council in the
year 833, wherein he was prefent. Qui ubique
conventus extitit ex reverendiflimis epifcopis, &
magnificentiffimis viris inluftribus, collegio quoque
abbatum & comitum, promifcuzque =tatis &
dignitatis populo. The cetera multitudo of Hinc-
marus is the fame with the pepulus of Agobardus,
and both defcribe the inferior order of free-men, -
the {fame who were afterwards known in France
by the name of the third eftate, and in England-
by the name of commons. The people, as well
as the members of higher dignity, were admitted
to a fhare of the legiflative power. Thus, by a
law, A; D. 803, it is ordained,  thag the queftion
fhall be putto the people with refpeit to every
new law, and if they fhall agree to it, they fhall

; ccnfirm
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confirm it by their fignature,” Capit. vol.i. 394.
There are two capitularia which convey to us a
full idea of the part which the people had in the
adminiftration of government. When they felt
the weight of any grievance, they had a right to
petition the fovereign for redrefs. One of thefe
petitions, in which they defire that ecclefiafticks
might be exempted from bearing arms, and from
ferving in perfon againft the enemy, is ftill extant,
It is addreffed to Charlemagne, A.D. 803, and
exprefled in {uch terms as could have been ufed
only by men confcious of liberty, and of the ex-
tenfive privilegcs which they pofiefied. They con-
clude with requiring him to grant thelr demand,,
if he wifhed that they fhould any longer continue
faithful fubjeéts to him. That great monarch,
inftead of being offended or furprifed at the bold-
nefs of their petition, received it in a2 moft gracious
manner, and fignified his willingnefs ta comply
with it.. But fenfible that he himfelf did not
pofiefs legiflative authority, he promifes to lay the
matter before the next general aflembly, that fuch
things as were of common concern to all might
be there confidered and eftablifhed by common
confent, Capitul. tom.i. p. 405—40g. As the
people by their petitions brought matters to be
propofed in the gereral aflembly, we learn from
anpther capitulare the form in which they were
approved " there, and enacted as laws. The pro-
pofitions were read aloud, and then the people
were required to declare whether they afiented ta
them or not.  They (ignified their affient by crying

three
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three times, * We are fatisfed,” and thén the
capitulare was confirmed by the fubfcription of
the monarch, the clergy, and the chief men of the
laity. Capitul. tom. i. p. 627. A. D. 822. It
feems probable from a capitulare of Carolus

Calvus, A. D. 851, that the fovereign could not

refufe his affent to what was propofed and efta.
blitlhed by his fubje@s in the general affembly,
Tit. ix. § 6. Capitul. vol. 1i. p. 47. It is un-
neceffary to muldply quotations concerning the
legiflative power of the national affembly of France
under the fecond race, or concerning its right to
determine with regard to peace and war. The
uniform ftyle of the Capitularia is an abundant
confirmation of the former. The reader who de-
fires any farther information with refpeét to the
latter, may confult Les Origines ou ’Ancien Gou-
vernement de la France, &c. tom. iii. p. 87, &ec.
‘What has been faid with refpeét to the admiffion
of the people or their reprefentatives into the fu-
preme aflfembly merits attention, not only in tracing
the progrefs of the French government, but on
account of the light which it throws upon a fimilar
queftion agitated in England, concerning the time
when the commons became part of the legiflative
body in that kingdom,

NOTE XXXIX. Secr. 1L p.z01. [QQ],

TraT important change which the conftitution
of France underwent, when the legiflative power
was transferred from the great council of the

: nation
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nation to the King, has been explained by the
French antiquaries with lefs care, than they
beftow in illuftrating other events in their hiftory.
For that reafon I have endeavoured with greater
attention to trace the fteps which led to this me-
morable revolution, 1 fhall here add fome parti-
culars which tend further to illuftrate it. The
Legis Salicze, the Leges Burgundionun, and other
codes publithed by the feveral tribes which fettled
in Gaul, were general laws extending to every
perfon, to every province and diftrict where their
authority was acknowledged. But they feem to
have become obfolete; and the reafon of their
falling into difufe is very obvious. Almoft the
whole property of the nation was allodial when
thefe laws were framed. But when the feudal in-
flitutions became general, and gave rife to an
infinite variety of queftions peculiar to that fpecies
of tenure, the ancient codes were of no ufe in
deciding with regard to thefe, becaufe they could
not contain regulations applicable to cafes which
did not exift ac the time when they were compiled.
This conliderable change in the nature of property
' made it neceffary to publith the new regulations
contained in the Capitularia. Many of thele, as
is evident from the perufal of them, were publick
laws extending to the whole French nation, in
the general affembly of whic h they were enatted.
The weaknefs of the greater part of the monarchs
of the fecond race, and the diforder into which
the nation was thrown by the depredations of the
WNormans, encouraged the barons to ulurp an in-

dependent
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dependent power formerly unknown in France,
The nature and extent of that jurifdi¢tion which
they affumed, | have formerly confidered. The
political union of the kingdom was at an end, its
ancient conftitution was diflolved, and only a
feudal relation {ublifted between the King and his
vaffals. The regal jurifdiction extended no fur-
ther than the domains of-the crown. Under the
laft Kings of the fecond race, thele were reduced
almoft to nothing. Under the firlt Kings of the
third race, they comprehended little more than
the patrimonial eftate of Hugh Capet, which he
annexed to the crown. Even with this acceffion,
they continued to be very narrow. Velly, Hift. de
France, tom iii. p. 32. Many of the moft confi-
derable provinces in France did not at firft ac-
knowledge Hugh Capet as a lawful Monarch.
There are ftill extant feveral charters, granted
during the firflt years of his reign, with this re-
markable claufe in the form of dating the charter ;
¢ Deo regnante, rege expeétante,” regnante do-
‘mino noftro Jefu Chrifto, Francis autem contra
jus regnum ufurpante Ugone rege. Bouquet Re-
cueil, tom. x. p. 544. A Monarch whofe title
was thus openly difputed, was not in a condition
to affert the royal jurifdition, or to limit that of
the barons.

Arv thefe- circumftances rendered it eafy for
the barons to ufurp the rights of royalty within
their own territories. The capitularia became no
lefs obfolete than the ancient laws; local cuftoms

WEre
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were every where introduced, and became the fole
rule by which all civil tranfaétions were conduéted,
and all caufes were tried. . The wonderful igno-
rance, which became general in France during
the ninth and tenth centuries, contributed to the
introduction of cultomary law. Few perfons, ex-
cept ecclefiafticks, could read; and as it was not
in the power of fuch illiterate perfons to have re-
courfe to written laws, either as their guide in bu-
finefs, or-~their rule in adminiftering jultice, the
cuftomary law univerfally prevailed.

Durinc this period, the general affembly of
the nation {eems not to have been called, nor te
have once exerted its legiflative authority. Local
cuftoms regulated and decided every thing. A
. friking proof of this occurs in-tracing the pro-
grefs of the French jurifprudence. The laft of
the Capitularia collected by M. Baluze, was iffued
in the year g21, by Charles the Simple. An
hundred and thirty years elapfed from that period
to the publication of the firft ordonance of the
Kings of the third race, contained in the great
colletion of M. Lauriere, and the firlt ordonance
which appears to be an act of legiflation extend-
ing to the whole kingdom, is that of Philip Au.
guftus, A. D. 1160. Ordon. tom. i prarag,
During that long period of one hundred and fixty-
nine years, all tranfactions were directed by local
. cuftoms, and no addition was made to the ftatu-
tory law of France. The ordonances, previous to
the reign of Philip Auguitus, contain regulations,

the
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the authority of which did not extend beyond the
King’s domains.

Various inflances occur of the caution with
which the Kings of France ventured at firft to
exercife legiflative authority. M. PAb. de Mably
produces an ordonance of Philip Auguftus, A.D,
1206, concerning the Jews, who, in that age,
were in fome meafure the property of the lord in
whofe territories they refided. But it is not fo
much an aét of royal power, as a treaty of the
King with the countefs of Champagne, and the
comte de Dampierre; and the regulations in it

, feem to be eftablifhed not by his authority, but

by their confent. Obfervat. fur Ihift. de France,
il. p. 355. In the fame manner an ordonance of
Louis VIII. concerning the Jews, A. D. 1223, .
is a contra¢t between the King and his nobles,
with refpeét to their manner of treating that un-
happy race of men. Ordon. tom.i p. 47. The
Eiftabliffemens of St. Louis, though well adapted
to ferve as general laws to the whole kingdom,
were not publifhed as fuch, but only as a complete
code of cuftomary law, to be of authority within
the King’s domains. The wifdom, the equity, and
the order confpicuous in that code of St. Louis,

procured it a favourable reception throughout the

kingdom. The veneration due to the virtues and
good intentions of its author, contributed not a
lictle to reconcile the nation to that legiflative
authority, which the King began to affume. Soon
afier his time, the idea of the King’s pofieffing

8 fupreme
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fupreme legiflative power became common, If,
fays Beaumanoir, the King makes any eftablith-
ment {pecially for his own domain, the barons
may neverthelels adhere to their ancient cuftoms;
but if the eftablithment be general, it fhall be
current throughout the whole kingdom, and we
ought to believe that fuch eftablithments are made
with mature deliberation, and for the general
good. Cout, de Beauvoifis, c. 48. p. 265.
Though the Kings of the third race did not call
the general aflembly of the nation, during the
long period from Hugh Caper to Philip the Fair,
yet they feem to have confulted the bifthops and
barons who happened to be prefent in their court,
with refpeét to any new law which they publifhed.
Examples of this occur Ordon. tom. i. p. 3 & 5.
The pra&acc feems to have continued as late as
the reign of St. Louls, when the legiflative au-
thority ofthe crown was well eftablifhed. Ordon.
tom. i. p. 58. A.D. 1246. This attention paid
to the barons facilitated the Kings acquiring fuch
full poffeflion of the legiflative power, as enabled
them afterwards to exercife it without obferving
that formaliry.

Tue aflemblics diltinguifhed by the name of
the States General, were firft called A, D. 1302,
and were held occafiopally from that period to
the year 1614, fince which time they have not
been fummoned. Thefe were very different from
the ancient affemblies of the French nation under
the Kings of the firft and fecond race. There is

no
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no point with refpect to which the French anti-
quaries are more generally agreed, than in main.
taining that the States General had no fuffrage in
the paffing of laws, and poffeffed no proper legif-
lative jurifdiction. The whole tenor of the French
hiftory confirms this opinion. The form of pro-
ceeding in the States General was this. The King
addrefled himfelf to the whole body affembled in
one place, and laid before them the affairs on
account of which he had fummoned them. The
deputies of each of the three orders, of nobles, of
clergy, and of the third eftate, met apart, and
prepared their cabier or memorial, containing their
anfwer to the propofitions which had been made
to them, together with the reprefentations which
they thought proper to lay before the King. Thefe
anfwers and reprefentations were confidered by the
King in his council, and generally gave rife to an
ordonance. Thefe ordonances were not addreffed .
to the three eftates in common. Sometimes the
King addrefled an ordonance to each of the eftates
in particular. Sometimes he mentioned the affem-
bly of the three eftates. Sometimes mention is
made only of the affembly of that eftate to which
the ordonance is addreflfed. Sometimes no men-
tion at all is made of the aflembly of eflates,
which fuggefted the propriety of enacting the law.
Preface au tom. iii. des Ordon. p. xx. Thus the
States General had only the privilege of advifing
and remonftrating ; the legiflative authority refided
in the King alone.

NOTE



PROOFS AND ILLUSTRATIONS.

NOTE XL. Srer. I p.206. [RR].

Ir the parliament of Paris be confidered only
as the fupreme court of juftice, every thing rela-
tive to its origin and jurifdiction is clear and ob-
vious. Itis the ancient court of the King’s palace,
new-modelled, rendered fedentary, and invefted
with an extenfive and afcertained jurifdiction. The
power of this court, while employed in this part
of its funétions, is not the objeét of prefent confi-
deration, The pretenfions of the” parliament to
controul the exercife of the legiflative authority,
and its claim of a right to interpofe with refpeét
to publick affairs and the political adminiftration
of the kingdom, lead to inquiries attended with
great difficulty. As the officers and members
of the parliament of Paris were anciently nominated
by the King, were paid by him, and on feveral
occafions were removed by him at pleafure,
(Chronic. Scandaleufe de Louis XI. chez les
Mem. de Comines, tom. ii. p. 51. Edit, de M.
Lenglet de Frefnoy) they cannot be confidered
as reprefentatives of the people, nor could they
claim any fhare in the legiflative power as atting
in their name. We muft fearch for fome other
fource of this high privilege. The parliament was
originally compofed of the moft emineat perfons
in the kingdom. The peers of France, eccle-
fiafticks of the higheft order, and noblemen of
illuftrious birth were members of it, to whom
were added fome clerks and counfellors learned in

Vor. L. Gg the
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the laws. Pafquier Recherches, p. 44, &c. Ency-
clopedie, tom. xii. Art. Parlement. p. 3, 5. A
court thus conftituted was properly a committee
of the States General of the kingdom, and was
compofed of thofe barons and fideles, whom the
Kings of France were accuftomed to confult with
regard to every aét of jurifdition or legiflative
authority. It was natural therefore, during the
intervals between the meetings of the States Gene-
ral, or during thofe periods when that affembly
was not called, to confult the parliament, to lay
matters of publick concern before it, and to ob-
tain its approbation and concurrence, before any
ordonance was publifhed, to which the people
were required to conform. 2. Under the fecond
race of Kings, every new law was reduced into
proper form by the Chancellor of the kingdom,
was propofed by him to the people, and when
enatted, was committed to him to be kept among
the publick records, that he might give authen-
tick copies of it to all who fhould demand them.
Hincm. de ord. palat. c. 16. Capitul. Car. Calv.
tit. xiv. § 11. tit. xxxiii. The chancellor prefided
in the parliament of Paris at its firft inftitution.
Encyclopedie, tom. iil. art. Chancelier, p. 88. It
was therefore natural for the King to continue to
employ him in his ancient funétions of framing,
taking into his cuftody, and publifhing the ordo-
nances which were iffued. To an ancient copy
of the Capitularia of Charlemagne, the following
words are fubjoined; Anno tertio clementiffime
domini noftri Caroli Augufti, fub ipfo anno, hzc

6 facta
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facta Capitula funt, & confignata Stephano comiti,
ut hac manifefta faceret Parifiis mallo publico, &
illa legere faceret coram Scabineis, quod ita &
fecit, & omnes in uno confenferunt, quod ipfi
voluiffent obfervare ufque in pofterum, etiam om-
nes Scabinei, Epilcopi, Abbates, Comites, manu
propria fubter fignaverunt.  Bouquet Recueil,
- tom. v. p. 663. Mallus fignifies not only the pub-
lick affembly of the nation, but the court of juftice
held by the comes, or miffus dominicus. Scabini
were the judges, or the affeflors of the judgesin
that court. Here then feems to be a very early
inftance, not only of laws being publifhed in a
court of juftice, but of their being verified or
confirmed by the fubfcription of the judges. If
this was the common practice, it naturally intro-
duced the verifying of edicts in the parliament of
Paris. But this conjecture I propofe with that
diffidence, which I have felc in all my reafonings
concerning the laws and inftitutions of foreign
nations. 3. This fupreme court of juftice in
France was dignified with the appellation of par-
liament, the name by which the general affembly
of the nation was diftinguithed towards the clofe
of the fecond race of Kings; and men, both in
reafoning and in condu&, are wonderfully influ-
enced by the fimilarity of names. The preferving
the ancient names of the magiftrates eftablifhed
while republican government fubfiited in Rome,
enabled Auguftus and his fucceflors to affume new
powers, with lefs obfervation, and greater eafe.
The beftowing the fame name in France upon two

Gga courts,
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courts, which were extremely different, contris
buted not a little to confound their jurifdiction
and funétions. !

Aty thefe circumftances concurred in leading
the Kings of France to avail themfelves of the
parliament of Paris, as the inftrument of reconcil-
ing the people to their exercife of legiflative autho-
rity.  The French, accuftomed to fee all new laws
examined and authorifed before they were pub.
lifhed, did not fufficiently diftinguifh between the
effe& of performing this in the national affembly,
or in a cowrt appointed by the King. But as that
court was compofed of refpeétable members, and
well fkilled in the laws of their country, when any
new ediét received its fanétion, that was fufficient
to difpofe the people o implicit fubmiflion,

Waeaen the prattice of werifying and regiffering
the royal ediéts in the parliament of Paris became
common, the parliament contended that this was
neceflary in order to give them legal authority, It
was eftablithed as a fundamental maxim in French
jurifprudence, that no law could be publithed in
any other manner; that, without this formality, no
edict or ordonance could have any effe& ; that the
people were not bound to obey it, and ought not
to confider it as an edi¢t or ordonance until it was
verified in the fupreme court, after free delibera-
tion. Roche-flavin des Parlemens de France, 4to.
Gen. 1621. p. g21. The parliament, at different
times, hath with great fortitude and integrity op-
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pofed the will of their fovereigns; and notwith-
ftanding their repeated and peremptory requifitions
and commands, hath refufed to verify and publifh
fuch ediéts as it conceived to be opprefiive to the
people, or fubverfive of the conftitution of the
kingdom. Roche-flavin reckons, that between the
year 1562, and the year 1589, the parliament re-
fufed to verify more than a hundred ediéts of the
Kings. Ibid. g25. Many inftances of the fpirit
and conftancy with which the parliaments of France
oppofed pernicious laws, and afferted their own
privileges, are enumerated by Limnaus Notitie
Regni Francie, lib. i. ¢, 9. p.224.

BuT the power of the parliament to maintain
and defend this privilege, bore no proportion to its
importance, or to the courage with which the mems-
bers afferted it. When any monarch was deter-
mined that an edi& fhould be carried into execu-
tion, and found the parliament inflexibly refolved
not to verify or publifh it, he could eafily fupply
this defe& by the plenitude of his regal power,

« He repaired to the parliament in perfon, he took

poffeflion of his feat of juftice, and commanded
the edi& to be read, verified, regiftered, and pub-
lithed in his prefence. Then, according to ano-
ther maxim of French law, the King himf{elf being
prefent, neicher the parliament, nor any magiftrate
whatever, can exercife any authority, or perform
any funétion. Adveniente Principe, ceffat magif-
tratus. Roche-flavin, ibid. p. 928, 929. Ency-
clopedie, tom, ix. Art. Lif, de Fuftice, p. 581

Ggs Roche-
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Roche-flavin mentions feveral inftances of Kings
who actually exerted this prerogative, fo fatal to
the refidue of the rights and liberties tranfmitted
to the French by their anceftors  Pafquier pro-
duces fome inftances of the fame kind. Rech,
p: 61. Limnzus enumerates many others, which
the length to which this note has fwelled, prevents
me from inferting at length, though they tend greatly
to illuftrate this important article in the French
hiftory, p. 245. Thus by an exertion of prero-
gative, which, though violent, feems to be confti-
tutional, and is juftified by innumerable precedents,
all the efforts of the parliament to limit and con-
troul the King’s legiflative authomy, are rendered
ineffetual.

T save not attempted to explain the conftitu-
tion or jurifdi&tion of any parliament in France,
but that of Paris. All of them are formed upon
the model of that moft ancient and refpectable tri-
bunal, and all my obfervations concerning it will
?pply with full force to them. ;

NOTE XLL Secr.IIL p. 211. [SS].

Tse humiliating pofture, in which a great Em-
peror tmplorcd abfolution, is an event fo ﬁngular.
that the words in which Gregory himfelf defcribes
it, merit a place here, and convey a {triking pic-
ture of the arrogance of that Ponnff Pcr trlduum,
ante portam caftri, depofito omni regio cultu, mile-
rabiliter, utpote ducalccatus, & laneis indutus,

pcr{iﬁ.t:m,
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perfiftens, non prius cum multo fletu apoftolicae
miferationis auxilium, & confolationem implorari
deftitit, quam omnes qui ibi aderant, & ad quos
rumor ille pervenit, ad tantam pietatem, & com-
paflionis mifericordiam movit, ut pro eo multis
precibus & lacrymis intercedentes, omnes quidem
infolitam noftre mentis duritiem mirarentur ; no-
nulli vero in nobis non apoftolice fedis gravitatem,
fed quafi tyrannicz feritatis crudelitatem effe cla=
marunt. Epift. Gregor. ap. Memorie della Con-
tefla Matilda da Fran. Mar. Fiorentini. Lucca,
1756, vol. 1. p. 174. :

NOTE XLII Scecr, IIL p.222. [TT].:

As I have endeavoured in the hiftory to trace
the various fteps in the progrefs of the conftitu-
tion of the Empire, and to explain the peculiarities
in its policy very fully, it is not neceffary to add
much by way of illuftration. What appears to
be of any importance, 1 fhall range under diftinck
heads.

1. WartH refpet to the power, jurifdiction and
revenue of the Emperors. A very juft idea of
thefe may be formed by attending to the view
which Pfeffel gives of the rights of the Emperors
at two different periods. The firft at the clofe of
the Saxon race, A.D. 1024. Thefe, according to
his enumeration, were the right of conferring all
the great ecclefiaftical benefices in Germany; of
receiving the reyenues of them during a vacancy 3

Gg4
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of Mort-main, or of fuccecding to the effe@s of ece
clefiafticks who died inteltate. The right of cone
firming or of annulling ¢he cletions of the Popes,
The right of affembling councils, and of appoint-
ing them to decide concerning the affairs of the
church, The right of conferring the title of King
upon their vaffals.  The right of granting vacant
fiefs. The right of receiving the revenues of the
Empire, whether arifing from the Imperial do-
mains, from impolls and tolls, from gold or filver
mines, from the taxes paid by the Jews, or from
forfeitures. The right of governing ltaly as its
proper fovereigns. The right of ereéting free
cities, and of eftablifthing fairs in them. The right
of aflembling the diets of the Empire, and of fix-
ing the time of their duration. I he right of coin~
ing money, and of conferring that privilege on the
ftates of the Empire. The right of admlm{tcrlng
both high and low juftice within the territories of
the different ftates. Abregé, p. 160. The other
period is at the extinction, of the Emperors of the
Families of Luxcmburg and Bavaria, A.D. 1437
According to the fame author, the Imperial pre-
rogatives at that time were the right of cgnferring
all dignities and titles, except the privilege of
beinga ftate of the Empiie. - The right of Preces
pﬂmm i, or of appointing ance dming their reign
a dignitary in each chapter or religious houfe.
The right of granung difpenfations with rc{peﬂ:
to the age of mejority. The right of erccling
citics, and of confcrrmg the privilege of coining
money, The right of calling the meetings of the

diet,
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diet, and of prefiding. in them. Abregé, &c. p:
507. It were eafy to fhow that Mr., Pfeffel is well
founded in all thefe aflertions, and to confirm them
by the tefltimony of the moft refpectable authors.
In the one period, the Emperors appear as mighty
fovereigns with extenfive prerogatives; in the
other, as the heads of a confederacy with very
limited powers, :

Tae revenues of the Emperors decreafed ftill
more than their authority, The early Emperors,
and particularly thofe of the Saxon line, befides
their vaft patrimonial or hereditary territories, pof-
fefled an extenfive domain both in Italy and Ger-
many which belonged to them as Emperors. Italy
belonged to the Emperors as their proper king-
dom, and the revenues which they drew from it
were very confiderable. The firft alienations of
the Imperial revenne were made in this country.
The Ttalian cities having acquired wealth, and
afpiring at independence, purchafed their liberty
from different Emperors, as I have obferved Note
XV. The fums which they paid, and the Em-
perors with whom they concluded thefe bargains,
are mentioned by Cafp. Klockius de ZErario No-
rimb, 1671. p. 85, &e. Charles IV. and his fon
Wenceflaus, diflipated all that remained of the
Italian branch of the domain. The German do-
main lay chiefly upon the banks of the Rhine, and
was under the government of the Counts Palatine.
It is; not eafy to mark out the boundaries, or to
eftimate the value of this ancient domain, which

has
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has been fo long incorporated with the territorieg
of different Princes. Some hints with refpe& to
it may be found in the gloflary of Speidelius, which
he has intitled Speculum Juridico-Philologico.
politico Hiftoricum Obfervationum, &c. Norimb,
1673. vol. i. 679. 1045. a more full account of it
is given by Klockius de /Erario, p. 84. Belides
this, the Emperors poflefled confiderable diftriéts
of land lying intermixed with the eftates of the
Dukes and barens, They were accuftomed to vifit
thefe frequently, and drew from them what was
fufficient to fupport their court during the time of
their refidence.  Annalift2. ap. Struv. tom. i. 611,
A great part of thefe were feized by the nobles
during the long interregnum, or during the warg
occafioned by the contefts between the Emperors
and the court of Rome. At the fame time that
fuch encroachments were made on the fixed or ter-
ritorial property of the Emperors, they were rob-
bed almoft entirely of their cafual revenues. The
Princes and barons appropriating to themfelves
taxes and duties of every kind, which had ufually
been paid to them. Pfeffel Abregé, p. 374. The
profufe and inconfiderate ambition of Charles 1V.
fquandered whatever remained of the Imperial re-
venues after o many defalcations. He, in the
year 1346, in order to prevail with the Eleétors to
chufe his fon Wenceflaus King of the Romans,
promifed each of them a hundred thoufand crowns.
But being unable to pay fo large a fum, and eager
to fecure the eleftion to his fon, he alienated to

the three ecclefiaftical Electors, and to the Count
Palatine,
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Palatine, fuch countries as ftill belonged to the
Imperial domain on the banks of the Rhine, and
likewife made over to them all the taxes and tolls
then levied by the Emperors in that diftri€t. Tri-
themius, and the author of the Chronicle of Mag-
deburgh, enumerate the territories and taxes which
were thus alienated, and reprefent this as the laft
and fatal blow to the Imperial authority. Struv.
Corp. vol. i. p. 437. From that period, the fhreds
of the ancient revenues pofiefled by the Emperors
have been fo inconfiderable, that, in the opinion
of Speidelius, all that they yield would be fo far
from defraying the expence of fupporting their
houfehold, that they would not pay the charge of
maintaining the pofls eftablithed in the Empire.
Speidelii Speculum, &c. vol. i. p. 680o. Thefe
funds, inconfiderable as they were, continued to
decreafe. Granvelle, the minifter of Charles V.
afferted in the year 1546, in prefence of feveral
of the German Princes, that his mafter drew no
money at 2ll from the Empire. Sleid. Hiftory of
the Reformation, Lond. 168g. p. 372. The fame
is the cafe at prefent. Trait¢ de droit Publique de
PEmpire par M. le Coq de Villeray, p. 55. From
the reign of Charles IV. whom Maximilian called
the peft of the Empire, the Emperors haye de-

ended entirely on their hereditary dominions, as

the only fource of their power, and even of their
fubfiftence,

2. Tue ancient mode of elefting the Empe-
rors, and the various changes which it underwent,
' require
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require fome illuitration, The Imperial crown
was originally attained by eleftion, as well as
thofe of moft monarchies in Europe. An opinion
long prevailed among the antiquaries and publick
lawyers of Germany, that the right of chufing the
Emperors was velted in the archbithops of Mentz,
Cologne, and Treves, the King of Bohemia, the
Duke of Saxony, the Marquis of Brandenburgh,
and the Count Palatine of the Rhine, by an edié&
of Otho III, confirmed by Gregory V. about the
year 996. But the whole tenor of hiftory contra-
dits this opinion. It appears, that from the ear-
lieft period in the hiftory of Germany, the perfon
who was to reign over all, was ele@ed by the fuf-
frage of all. "Thus Conrad 1. was eleéted by all
the people of the Franks, fay fome annalifts; by
all the princes and chief men, fay others; by all
the nation, fay others. See their words, Struv.
Corp. 211. Conringius de German. Imper. Repub.
Acroamata Sex. Ebroduni 1654. p. 103. In the’
year 1024, pofterior to the fuppofed regulations
of Otho III. Conrad 1I. was ele&ted by all the
chief men, and his election was approved and con-
firmed by the people, Struv. Corp. 284. At the
eledtion of Lotharius II. A. D. 1125, fixty thou-
fand perfons of all ranks were prefent. He was
named by the chief men, and their nomination was
approved by the people. Struv. ibid. p. 357. The
firft author who mentions the feven Eleétors is
Martinus Polonus, who flourifhed in the reign of
Frederick II. which ended A. D. 1250. We find
that in all the ancient eletions to which I have
referred,
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referred, the Princes of the greateft power and
authority were allowed by their countrymen to
name the perfon whom they wifhed to appoint
Emperor, and the people approved or difapproved
of their nomination. . This privilege of voting firft
is called by the German lawyers the right of Pre-
taxation. Pfeffel Abregé, p. 316. This was the
firft origin of the exclufive right which the Elec-
tors acquired. The Eleftors poffefled the moft
extenfive territories of any Princes in the Empire
all the great offices of the ftate were in their hands
by hereditary right ; as foon as they obtained or en-
grofled fo much influence in the eleftion as to be
allowed the right of praztaxation, it became un-
neceflary for the inferior ecclefiafticks and barons
to attend, when they bad no other funétion but
that of confirming the deed of thefe more powerful

- Princes by their affent. During times of turbu-

lencey they could not refort to the place of eletion
without a numerous retinue of armed vaiials, the
expence of which they were obliged to defray out
of their own revenues. The rights of the feven
Electors were fupported by all the defcendants and
allies of their powerful families, who fhared in the
fplendor and influence which they enjoyed by this
diftinguifhing privilege. Pfeffcl Abregé, p. 376.
The feven Electors were confidered as the repre-
fentatives of all the orders which compofed the
higheft clafs of German nobility. There were three
archbifhops, chancellors of the three grear diftricts
into which the Empire was anciently divided; one
King ; one Duke; one Marquis; and one Counti

Al
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All thefe circumftances contributed to render the
introduétion of this confiderable innovation intg
the conftitution of the Germanick body extremely
cafy. Every thing of importance, relating to this
branch of the political ftate of the Empire, is well
illuftrated by Onuphrius Panvinius, an Augufti-
nian Monk of Verona, who lived in the reign of
Charles V. His treatife, if we make fome allow-
ance for that partiality which he exprefles in favour
of the powers which the Popes claimed in the
Empire, has the merit of being one of the firft
works in which a contraverted point in hiftory is
examined with critical precifion, and with a pro-
per attention to that evidence which is derived
from records, or the teftimony of contemporary
hiftorians, Itis inferted by Goldaftus in his Poli«
tica Imperialia, p. 2.

As the Electors have engroffed the fole right
of chufing the Emperors, they have affumed like-
wife that of depofing them. This high power the
Electors have not only prefumed to claim, but
have ventured, in more than one inftance, to exer=
cife. In the year 1298, a part of the Eletors
depoled Adolphus of Naffau and fubftituted Albert
of Auftria in his place. The reafons on which
they found their fentence, fhow that this deed
flowed from faétious, not from publick-{pirited
motives. Struv. Corp. vol. i. 540. In the firfk
year of the fifteenth century, the Electors depofed
Wenceflaus, and placed the Imperial crown on
the head of Rupert Elector Palatine. The act of

depofition
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depofition is flill extant. Goldalti Conftic. vol. i.
379. It is pronounced in the name and by the
authority of the Electors, and confirmed by feveral
prelates and barons of the Empire, who were
prefent. Thefe exertions of the eleétoral power
demonftrate that the Imperial authority was funk
very low,

'Tue other privileges of the Elefors, and the
rights of the eleftoral college, are explained by the
writers on the publick law in Germany.

3. Wira refpet to the diets or general affem-
blies of the Empire, it would be neceflary, if my
objeét were to write a particular hiftory of Ger-
many, to enter into a minute detail, concerning
the forms of aflembling it, the perfons who have
right to be prefent, their divifion into feveral Col-
leges or Benches, the objects of their deliberation,
the mode in which they carry on their debates or
give their fuffrages, and the authority of their
decrees or recefles. But in a general hiftory it is
fufficient to obferve, that, originally, the dicts of
the Empire were exacly the fame with the
affemblies of March and of May, held by the
Kings of France. They met, at leaft, once a year.
Every freeman had a right to be prefent. They
were affemblies, in which a monarch deliberated
with his fubjeéts, concerning their common in-
teret. Arumeus de Comitiis Rom. German. Im-
perii, 4to, Jenz, 1660, cap. 7. N°, 20, &c. Dut
when the Princes, dignified ecclefiaticks, and ba-

rons,
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rons, acquired tertitorial and independent jurift
diction, the diet became an affembly of the feparate
ftates, which formed the confederacy of ,which
the Emperor was head. While the conftitution
of the Empire remained in its primitive form,
attendance on the diets was a duty, like the other
fervices due from feudal fubjeéts to their fove.
reign, which the members were bound to perform
in perfon; and if any member who had a right
to be prefent in the diet negleCted to attend in
perfon, he not only loft his vote, but was liable
to an heavy penalty. Arumzus de Comit. c. 5,
N°, 40. Whereas, from the time that the mems
bers of the diet became independent ftates, the
right of fuffrage was annexed to the territory or
dignity, not to the perfon. The members, if they
could not, or would not attend in perfon, might
fend their deputies, as Princes fend ambafladorsy
and they were entitled to exercife all the rights
belonging to their conftituents. Ibid. N9 42. 46.
49. By degrees, and upon the fame principle of
confidering the dict as an affembly of independent
ftates, in which each confederate had the right of
fuffrage, if any member poffefied more than one
of thofe ftates or charaers which entitle to a feav
in the diet, he was allowed a proportional number
of fuffrages. Pfeffel Abregé, 622. From the -
fame caufe the Imperial cities, as foon as they
became free, and acquired fupreme and indepen-
dent jurifdiction within their own territories, were
reacived as members of the diec. The powers of
the diet extend to every thing relative to the com-

mon,
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mon concern of the Germanick body, or that can
intereft or affect it as a confederacy. The diet
takes no cognizance of the interior adminiftration
in the different ftates, unlefs that happens to
difturb or threaten the general fafety.

4. WitH refpeét to the Imperial chamber, the
Jjurifdiction of which has been the great fource of
order and tranquillity in Germany, it is neceflary
to obferve, that this court was inftituted in order
to put an end to the calamities occafioned by
private wars in Germany. I have already traced
the rife and progrefs of this praétice, and pointed
out its pernicious effects as fully as their extenfive
influence during the middle ages merited. = In
Germany, private wars feem to have been more
frequent and produtive of worfe confequences
than in the other countries of Europe. There are
obvious reafons for this. The nobility of Ger-
many were extremely numerous, and the caufes
of their diffention multiplied in proportion. The
territorial jurifdi¢tion which the German nobles
acquired, was more complete than that poffeffed
by their order in other nations. They became, in
reality, independent powers, and they claimed all
the privileges of that charatter. The long inter-
regnum from A. D. 1255 to A.D. 1273, accuf-
tomed them to an uncontrouled licence, and led
them to forget that fubordination which is ne-
ceffary in order to maintain publick tranquillicy.
At the time when the other monarchs of Europe

Vou. L. Hh began

-
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began to acquire fuch an increafe of power and
revenues, as added new force to their government,
the authority and revenues of the Emperors cons
tinued gradually to decline. The diets of the
Empire, which alode had authority to: judge be-
tween fuch mighty barons, and power to enforce
its decifions, met very feldom. Conring. Acroas
mata, p. 234. The di¢ts when they did affemble
were often compofed of feveral thouland members;
Chronic. Conftant. ap. Struv. Corp. L. p. 546,
and were mere tumultuary affemblies, ill-qualified
to decide concerning any queftion of right. The
feffion of the diets continued only two or three
days; Pfeffel Abregé, p. 244, fo that they had
no time to hear or difcufs any caufe that was in the
fmalleft degree ' intricate. ~ Thus Germany was
left, in fome meafure, without any court of judicas
ture, capable of reprefling the evils of private war,

Avy the expedients which were employed in
other countries of Europe in ordér to reftrain this
practice, and which I -have defcribed Note X XK
were tried in Germany with little ‘effet. The
confederacies of the nobles and of  the cities, and
the divifion of Germany into various circles, which
I mentioned in that Note, were found likewife
infufficient.  As a laft remedy, the Germans had
recourfe to arbiters whom they: called Auftregei
The barons and ftates in different parts of Ger-
many joined in conventions, by which they bound

themfelves to refer all controverfies, that might
- arife
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arife between them, to the determination of fuf-
rege, and to fubmit to their fentences as final.
Thefe arbiters are named fometimes in the treaty
of convention, an inftance of which occurs in
Ludewig Religuizz Manufcr. omnis avi, vol. ii.
212 ; fometimes they were chofen by mutual con-
fent; fometimes they were appointed. by neutral
perfons ; and fometimes the choice was left to be
decided by lot. Datt. de Pace publica Imperii,
lib. i. cap. 27. N° 60, &c. Speidelius Speculum,
&c. voc. Auftrag. p. 95. Wpon the introdu&ion
of this practice, the publick tribunals of juftice
became, in a great mealure, ulelefs, and were
almoft entirely deferted.

In order to re eftablifh the authority of govern-
ment, Maximilian inftituted the Imperial chamber,
at the period which I have mentioned. This tri-
bunal confifted originally of a prefident, who was
always a nobleman of the firftorder, and of fixteen
judges. The prefident was appointed by thé Em-
peror, and the judges, partly by him, and partly
by the States, according to forms which it is un-
neceffary to defcribe. A fum was impoled, with
their own confent, on the States of the Empire,
for paying the falaries of the judges, and officers
in this court. The Imperial chamber was efla-
blithed firft at Francfort on the Maine. During
the reign of Charles V. it was removed to Spires,
and continued in that city above a century and a
half. It is pow fixed at Wetzlar. This court

Hh2 takes
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takes cognizance of all queftions concerning civil
right between the States of the Empire, and paffes
Judgmcnt in the laft refort, and without appeal,
To it belongs, likewife, the privilege of judging
in criminal caufes, which may be confidered as
connefled with the prefervation of the publick

peace. Pfeffel Abregé, 560.

Avr caufes relating to points of feudal right or
jurifdiction, together with fuch as refpeét the terri-
tories which hold of the Empire in Italy, belong
properly to the jurifdiction of the Aulick council.
This tribunal was formed upon the model of the
ancient court of the palace inftituted by the Em-
perors of Germany. It depended not upon the
States of the Empire, but upon the Emperor; he
having the right of appointing at pleafure all the
judges of whom it is compofed. Maximilian, in
order to procure fome compenfation for the dimi-
nution of his authority, by the powers vefted in
the Imperial chamber, prevailed on the diet A, D.
1512, to give its confent to the eftablifhiment of
the Aulick council. Since that time, it has been
a great object of policy in the court of Vienna to
extend the jurifdition, and fupport the authority
of the Aulick council, and to circumfcribe and
weaken thofe of the Imperial chamber. The
tedious forms and dilatory proceedings of the Im-
perial chamber have furnithed the Emperors with
pretexts for doing fo. Lites Spire, according to
the witticifm of a German lawyer, fpirant, fed

nunquam
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nunquam expirant. Such delays are unavoidable
in a court compofed of members named by States,
Jealous of each other. Whereas the judges of the
Aulick council, depending on one mafer, and
being refponfible to him alone, are more vigorous
and decifive. Puffendorf. de Statu Imper. Ger-
man. cap. v. § 20. Pfeffel Abregé; p. 581.

NOTE XLIL Ster. L p. 225. [UU].

Tue defcription which I have given of the
Turkifh government is conformable to the ac-
counts of the moft intelligent travellers who have
vifited that Empire. The count de Marfigli, in
his treatife concerning the military ftate of the
Turkifh Empire, ch. vi. and the Aythor of Obfer-
vations on the religion, laws, government and
manners of the Turks, publifhed at London 1768,
vol. i. p. 81. differ from other writers who have
defcribed the political conftitution of that powerful
monarchy. As they had opportunity, during their
long refidence in Turkey, to obferve the order
and juftice confpicuous in feveral deparrments of
adminiftration, they feem unwilling to admit that
it fhould be denominated a defpotifm. But when
the form of government in any country is repre-
fented to be defpotick, this does not {uppofe that
the power of the monarch is continually exerted
in aéts of violence, injuftice, and crucity. Under
governments of every fpecies, unlefs when fome
frantick tyrant happens to hold the {cepter, the

Hhg ordinary
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ordinary adminiftration muft be conformable ‘to
the principles of juftice, and if not active in pro-
moting the welfare of the people, cannot certainly
have their deftruétion for its object. A fate, in
which the fovereign poffefles the abfolute com-
mand of a vaft military force, together with the
difpofal of an extenfive revenue; in which ‘the
people have no privileges, and no part either im-
mediate or rémote in legiflation; in which there
is no body of hereditary nobility, jealous of their
own rights and diftinétions, to ftand as an inter-
mediate order between the Prince and the people,
cannot be diftinguithed by any name but that of
a defpotifm.- The reftraints, however, which I
have mentioned, arifing from the Capiculy, 'and
from religion, are powerful. But they are not
fuch as change the nature or denomination of the
government. When a defpotick Prince employs
an armed force to fupport his authority, he com-
mits the fupreme power to their hands. ‘The
Prztorian bands in Rome dethroned, murdered,
and exalted Princes, in the fame wanton manner
with the foldiery of the Porte at Conftantinople.
But notwithftanding this, the Roman Emperors
have been confidered by all political writers as
pofiefling defpotick power.

Tue Author of Obfervations on the religion,
law, government, and manners of the Turks, in
a preface to the fecond edition of his work, hath
made fome r¢marks on what is contained in this

5 Note,
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Note, and that part of the text to which it re-
fers. 1t .is with diffidence i fet my opinion in
oppofition to that of a perfon, who bhas obferved
the government of the Turks with attention,
and has defcribed it with abilities., Bur after
a careful review.of the fubjedt, to me the Turk-
ilh government ftill appears of fuch a fpecies,
as canvbe rapged in'no clafs, but that to which
political writers have given the name of defpo-
tifm. There is not in Turkey any conftitutional
reftraint upon the will of the fovereign, or any
barrier to circumfcribe the exercife of his power,
but the two which I have mentioned ; one af-
forded by religion, the principle upon which the
authority of the Sultan is founded ; the other
by the army, the inftrument which he muft em-
ploy to maintain his power. The Author re-
prefents the Ulema, or body of the law, as an in-
termediate order between the monarch and the
people. ~ Pref. -p. 20. - But.whatever reftraint. the
authority of the Uleme may impofe upen the fo-
vereign, is.derived from religion. The Moulabs,
out of whom. the Mufti and other chief officers
of the law mul be chofen, are. ecclefiafticks.
It is as interpreters of the Koran or Divine Will
that they are objects of veneration. The check,
then, which they give to the exercife of arbi-
trary power is not different from one of thofe
of which I took notice. Indeed, this reftraint
cannot -be very confiderable. The Mufti, who
is the head of the order, as well as every inferiar

Hh 4 officer
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officer of law, is named by the Sultan, and re-
movable at pleafure. The ftrange means em-
ployed by the Ultma in 1746, to obtain the
difmiffion of a minifter whom they hated, is a
manifeft proof that they poflefs but little confii-
tutional authority’ which can ferve as a reftraint
upon the will of the fovereign. Obfervat. p. g2.
of 2d edit, If the author’s idea be juft, it is
aftonithing that the Zody of the law fhould have
no method of remonftrating againft the errors
of adminiftration, but by fetting fire to the ca-
pital.

Tue Author feems to confider the Capiculy,
or foldiery of the Porte, neither as formidable
inftruments of the Sultan’s power, nor as any re-
ftraint upon the exercife of it. His reafons for
this “opinion are, that the number of the Capi-
culy is fmall in proportion to the other troops
which compofe the Turkifh armies, and that in
time of peace they are undifciplined. Pref. 2d
edit. p. 23, &c. But the troops ftationed in a.
capital, though their number be not great, are
always mafters of the fovereign’s perfon and

power. The prztorian bands bore no proportion

to the legionary troops in the frontier provinces.
The foldiery of the Porte are more numerous,
and muft poffefs the fame power, and be equally
formidable, fometimes to the fovereign, and oftener
to the people. However much the difcipline of
the Janizaries may be negleéted at prefent, it cer-

tainly
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tainly was not fo, in that age to which alone my
defcription of the Turkith government applies.
The Author obferves, Pref. p. 29. that the Jani-
zaries never depofed any Sultan of themfelves,
but that fome form of law, true or falfe, has been
obferved, and that either the Mufti, or fome other
minifter of religion, has announced to the un-
happy prince the law which renders him unwor-
thy of the throne. Obferv. p. 102. This will
always happen. In every revolution brought
about by military power, the deeds of the foldiery
muft be confirmed and carried into execution with
the civil and religious formalities peculiar to the
conftitution,

Tris addition to the Note may ferve as a further
illuftration of my own fentiments, but is not made
with any intention of entering into any contro-
verfy with the Author of Oblfervations, &c. to
whom I am indebted for the obliging terms in
which he has expreffed his remarks upon what he
had advanced. Happy were it for fuch as ven-
ture to communicate their opinions to the world,
if every animadverfion upon them were conveyed
with the fame candid and liberal {pirit: In one
particular, however, he feems to have mifappre-
hended what I meant. Pref. p. 17. T certainly
did not mention his or count Marfigli’s long refi-
dence in Turkey as a circumftance, which thould
detra@ from the weight of their authority. I
took notice of it, in juftice to my readers, that

they
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they might receive my opinion with diftruft, as ip
differed trom that of perfons whofe means of in-
formation were o far fuperior to mine.

NOTE XLIV. Sczcr. 1L p. 224, [XX].

Tae inftitution, the difcipline, and  privileges
of the Janizaries are defcribed by all the authors
who give any account of the Turkifth government,
The manner in which eathufialfm was employed
in .order to infpire them ‘with courage is thus
related by Prince Cantemir: * When Amurath L
had formed them into a bedy, he fent them to
Haji Bektath a Turkifh Saint, famous for his mi-
racles and prophecies, defiring him to beftow on
them a banner, to pray to God for their fuccefs, and
to give them -a name. The Saint, when they ap-
peared in his prefence, put the fleeve of his gown

wpon one of their heads, and fays, Let them be

called 2engicberi. Let their countenance be ever

bright, their hands victorious, their {word keenj .
- Jet their {pear always hang over the heads of their.

enemies, -and wherever they go, may they. return
with a fhining face.” Hiftory of the Ottoman
Empire, p. 38. The number of Janizaries, at
the firft inftitution of the body, was not confider-

able.  Under Solyman, in the year 1521, they
.amounted to twelve thoufand. Since that time

their number has greatly increafed, Marfigli, Etat.

1&6. chi 16..p. 68, Though Solyman ;pofiefled

fuch. abilities ‘and authority as to reftrain this for-
midable
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midable body within the bounds of obedience, yet
its tendency to limit the power of the Sultans
was, even in that age, forefven by fagacious ob-
fervers. Nicolas Daulphinois, who ‘accompanied
M. D*Aramon ambaflador from Henry II. of
France ‘to Solyman, publithed an account of his
travels, in which he delcribes and celebrates the
difcipline of the Janizaries, but at the fame time
prediéts that' they would, one day, become formi-
dable to their mafters, and act the fame part at
Conftantinople, as the Pratorian bands had done
at Rome. Colleétion of Voyages from the ‘Earl
of Oxford’s Library, vol. 1. p. 5909.

NOTE XLV. Sezcr. IIL p. 229. [YY].

SoLyman the Magnificent, to whom the Turkifh
hiftorians have given the firname of Canuni, or
inftituter of rules, firft brought the finances and
military eftablifhment of the Turkith Empire into
a regular form. 'He divided the military force
into the Capiculy or foldiery of the Porte, which
was properly the ftanding army, and Serrataculy
or foldiers appointed to guard the frontiers. The
chief ftrength of the latter confifted of thofe who
held Timariots and Ziams. Thefe were portions
of land granted to certain perfons for life, in
much the fame manner as the military ﬁefs.among
the nations of Europe, in return for which mili-
tary fervice 'was performed. Solyman, in his
Canun-Namé or book of regulations, fixed with

great
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great accuracy the extent of thefe lands in each
province of his Empire, appointed the  precife
number of foldiers each perfon who held a Tima-
riot or a Ziam fhould bring into the field, and
cftablithed the pay which they fhould receive while
engaged in fervice. Count Marfigli and Sir Paul
Rycaut have given extracts from this book of re-
gulations, and it appears, that the ordinary efta.
blithment of the Turkifh army exceeded an hun.
dred and fifty thoufand men. When thefe were
added to the foldiery of the Porte, they formed a
military power greatly fuperior to what any
Chriftian flate could command. Marfigli Etat
Militaire, &c. p. 136. Rycaut’s ftate of the Ot-
toman Empire, book iil. ch. 2. As Solyman, dur-
ing his active reign, was engaged fo conftantly in
war, that his troops were always in the field, the
S¢rrataculy became almoft equal to the Janizaries
themfelves in difcipline and valour.

It is not furprifing, then, that the authors of
the fixteenth century fhould reprefent the Turks
as far fuperior to the Chriftians, both in the know-
ledge and in the practice of the art of war. Guic-
ciardini informs us, that the Italians learned the
art of fortifying towns from the Turks. Hiftor.
lib xv. p.266. Bufbequius, who was ambaffador
from Ferdinand to Solyman, and who had oppor-
tunity to obferve the ftate both of the Chri-
fiin and Turkifh armies, publithed a difcourfe
concerping the beft manner of carrying on war

againf



